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A.

6.

OVERVIEW OF THE DISPUTE

This case concerns a dispute submitted to the International Centre for Settlement of
Investment Disputes (“ICSID” or the “Centre”) on the basis of the July 1996 Agreement
between the Government of Canada and the Government of the Republic of Venezuela
for the Promotion and Protection of Investments (the “BIT”), which entered into force
on 28 January 1998, and the ICSID Additional Facility Rules as amended in April 2006.

The Claimant is Crystallex International Corporation and is hereinafter referred to as
“Crystallex” or the “Claimant.” Crystallex is represented in this arbitration by Messrs.
Nigel Blackaby, Lluis Paradell and Mrs. Caroline Richard, from the law firm
Freshfields Bruckhaus Deringer US LLP in Washington, D.C., Mr. Luis Guerrero, from
the law firm Wallis & Guerrero in Caracas, and Mr. Eduardo Travieso Uribe from the
law firm Travieso Evans Arria Rengel & Paz in Caracas.

The Claimant is a company incorporated under the laws of Canada.

The Respondent is the Bolivarian Republic of Venezuela and is hereinafter referred to
as “Venezuela” or the “Respondent”. Venezuela is represented by Dr. Reinaldo
Enriqgue Mufioz Pedroza, Viceprocurador General de la Republica and, since 25
September 2011, by Dr. Ronald E.M. Goodman, Messrs. Paul S. Reichler and Alberto
Wray from the law firm Foley Hoag LLP, Washington, D.C. Before 25 September
2011, Venezuela was represented by (a) Mr. Paolo di Rosa and Ms. Gaela Gehring
Flores from the law firm Arnold & Porter LLP in Washington, D.C. and (b) Messrs.
Luis Torres Darias and Antonio Guerrero Araujo, from the law firm Torres Darias &
Asociados in Caracas.

The Claimant and the Respondent are hereinafter collectively referred to as the
“Parties”.

INTRODUCTION

The present dispute arises out of certain measures taken by Venezuela which, according
to the Claimant, have wrongfully affected the Claimant’s investment in the areas called
“Las Cristinas”. Las Cristinas is reported to contain one of the largest undeveloped gold
deposits in the world and is divided into four mining concessions, Cristina 4, 5, 6, and
7, which are located within the municipality of Sifontes in the State of Bolivar in the
Guayana region in southeast Venezuela. The Las Cristinas site borders the Cuyuni
River, is approximately 6 km west of the village of Las Claritas and 20 km from the
border of Guyana, and sits in the Imataca National Forest Reserve.

The Claimant contends that through its actions and omissions vis-a-vis Crystallex,
Venezuela has breached several of its obligations under the Agreement between the
Government of Canada and the Government of the Republic of Venezuela for the



Promotion and Protection of Investments (the “BIT” or the “Treaty”).! It particularly
points to Venezuela's April 2008 denial of a permit to Crystallex to exploit the gold
deposits at Las Cristinas, and of the rescission by the Corporacion Venezolana de
Guayana (the “CVG”), a state-run corporation tasked with stimulating economic
activity in the Guayana region, of the Mine Operation Contract (“MOC”) in February
2011.

8. This Section (Section ) provides a general recollection of the main facts underlying the
dispute. It only purports to put the dispute in its context, rather than to provide an
exhaustive description of all the events relevant for the dispute. Further factual
circumstances will be described in more detail when dealing with the Parties’ positions
(Section 1V).

B. EARLY DEVELOPMENTS IN LAS CRISTINAS

9. The following paragraphs summarize the main developments in Las Cristinas which
occurred before Crystallex was involved in the site.

10. In 1964, the concession titles for Las Cristinas were issued to Ms. Dot Culver de Lemon
for a period of 25 years.? However, Ms. de Lemon did not carry out any industrial
mining operations at the site. According to the Claimant, from the early ‘80s a
significant number of illegal miners began working the gold deposits using techniques
that caused deforestation and pollution at Las Cristinas.® In 1986, the Cristinas 4 and 6
concessions were transferred to Inversora Mael C.A. (“Inversora Mael”). This transfer
gave rise to litigation with the Ministry of Mines, which resulted in a 1991 Supreme
Court decision in favor of Inversora Mael.*

11. However, according to the Claimant competing rights over Las Cristinas ensued when
the Ministry of Mines, under Presidential Decree 1409 of 1990, empowered the CVG
to execute contracts with third parties for the exercise of mining rights in the Guayana
region of Venezuela.> On this basis, in June 1991, the CVG entered into a joint venture
with the Canadian mining company Placer Dome Inc. (“Placer Dome”) initially to
explore and, if economically feasible, produce gold at Las Cristinas. The newly
established company, Minera Las Cristinas, S.A. (“MINCA”) was owned 30% by the

1 Agreement between the Government of Canada and the Government of the Republic of Venezuela for the
Promotion and Protection of Investments, signed on 1 July 1996 and entered into force on 28 January 1998, Exh.
C-3 (the “BIT” or the “Treaty”).

2 Gaceta Oficial No. 27363, 6 February 1964, Exh. C-73; Gaceta Oficial No. 27527, 27 August 1964, Exh. C-74.
8 Memorial, paras 52-54.
4 Ruling of the Supreme Court, 9 May 1991, Exh. C-82.

5 Memorial, para. 56.



CVG and 70% by Placer Dome.® The CVG and MINCA subsequently concluded a
contract to explore and exploit Las Cristinas for an initial period of 20 years.” Despite
MINCA having later obtained all the necessary permits from the Ministry of Mines and
the Ministry of Environment, exploitation of the mines never commenced.®

12. On 2 March 1997, according to the Claimant, Crystallex purchased Inversora Mael for
atotal purchase price of US$30 million, and asserted Inversora Mael’s competing rights
over Las Cristinas in Venezuelan courts.’

13. In July 2001, Placer Dome sold its shares in MINCA to the Canadian Company
Vannessa Ventures Ltd.X° The CVG and the Ministry of Mines refused to recognize the
transfer. In November 2001, the CVG terminated the MINCA contract, as a
consequence of which all rights over Las Cristinas reverted to the State.!

14. On 29 April 2002, then President Hugo Chéavez issued Decree 1757, whereby he
reserved to the Venezuelan State the exercise of mining activities at Las Cristinas,
declaring them as a matter of “priority for the Republic” and authorizing the Ministry
of Mines to contract with the CVG to that effect.'?

C. THE CONCLUSION OF THE ADMINISTRATIVE AGREEMENT AND MINE OPERATION
CONTRACT IN 2002

15. On 16 May 2002, the Ministry of Energy and Mines (the “Ministry of Mines”)** and
the CVG entered into an agreement (the “Administrative Agreement between the
Ministry of Energy and Mines and the CVG with respect to Las Cristinas Deposits”,

6 Shareholders Agreement between Placer Dome and the CVG, 25 July 1991, Exh. C-83.
" Mining Contract between the CVG and Placer Dome, 25 July 1991, Exh. C-84.

8 For a summary of the facts concerning the involvement of Placer Dome (and later Vannessa Ventures) in Las
Cristinas, see Vannessa Ventures Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)04/6,
Decision on Jurisdiction, 22 August 2008, Exh. RLA-99 (“Vannessa Ventures”), pp. 3-6.

9 Memorial, para. 62.

10 Report by the Permanent Commission of Energy and Mines of the National Assembly, 20 November 2002, Exh.
C-99, p. 4. See also Vannessa Ventures, pp. 5-6.

11 Resolutions No. 035 and No. 036 of the Ministry of Mines, 6 March 2002, published in the Gaceta Oficial No.
37400 on 8 March 2002, Exh. C-96.

12 Decree 1757, 29 April 2002, published in the Gaceta Oficial No. 37437 on 7 May 2002, Exh. C-6.

13 At the time that the Claimant entered into the MOC in September 2002, the Ministry of Mines was known as the
Minisiterio de Energia y Minas (Ministry of Energy and Mines). In 2005 it was reorganized as the Ministerio del
Poder Popular para las Industrias Badsicas y Mineria (or “MIBAM” by its Spanish acronoym). In 2011, the
responsibility for mining policy was returned to the Ministerio del Poder Popular para la Energia y Petréleo and
is now part of the Ministerio del Poder Popular de Petréleo y Mineria. See Counter-Memorial, p. 3, fn. 4.



hereinafter the “Administrative Agreement”).}* The Administrative Agreement was
executed on the basis of Decree No. 1757 of 29 April 2002.1

16. Pursuant to the Administrative Agreement, the Ministry of Mines “authorize[d] [the
CVG] to explore, exploit and sell the gold mineral found in the deposits located in the
areas of the concessions identified as Cristina 4, Cristina 5, Cristina 6 and Cristina 7, in
the municipality of Sifontes in the Bolivar State [...]”.1° It also authorized the CVG to
enter into contracts with third parties subject to prior notification to the Ministry of
Mines.’

17. In May 2002, following the conclusion of the Administrative Agreement, the CVG met
with several companies, including Crystallex, to discuss the prospects of developing
Las Cristinas.®

18. On 2 September 2002, the Board of Directors of the CVG approved the execution of
the future MOC with Crystallex.’® On 17 September 2002, Crystallex and the CVG
concluded the MOC, which laid out the framework of rights and responsibilities of the
parties for the development of Las Cristinas.? Under the MOC, Crystallex was required
to bear all responsibility for the development of the Las Cristinas project and all of its
associated costs,?! proceed with the construction of the agreed social works?? and make
an initial payment of US$15 million, while being entitled to the proceeds deriving from
the sale of its gold production, subject to payment of a sliding royalty to the CVG and
all applicable taxes required under Venezuelan law.?®

14 Administrative Agreement between the Ministry of Mines and the CVG, 16 May 2002, Exh. C-7 (the
“Administrative Agreement”).

15 See supra para. 14.
16 Administrative Agreement, Exh. C-7, Clause 1.
17 Administrative Agreement, Exh. C-7, Clause 2.

18 See Report by the Permanent Commission of Energy and Mines of the National Assembly, 20 November 2002,
Exh. C-99.

9 Notification from the CVG to the Ministry of Mines, containing CVG Resolution No. 8700 of 2 September 2002,
6 September 2002, Exh. C-8.

20 Mine Operation Contract between the CVG and Crystallex (“MOC™), 17 September 2002, Exh. C-9.
2L MOC, Exh. C-9, Clause 2.1.

22 These social works included bearing the costs of maintenance, supplies and other expenses related to the Las
Claritas healthcare facility (MOC, Clause 7); construction of homes in the village of Santo Domingo (ibid.),
providing training programs and technical assistance to works from the local communities, developing and
completing various infrastructure works for the benefit of the local communities (ibid.). In addition, Crystallex was
to provide technical assistance, under the supervision of the CVG, to groups of small-scale miners present in the
Las Cristinas area in order to ensure good operating practice and a lower environmental impact. See MOC, Clause
12.

2 MOC, Exh. C-9, Clause 6.



19. For its part, the CVG assumed the obligations of, inter alia, securing the permits
required for the development of the project?* and of issuing and processing all notices
to the Ministry of Mines required in connection to the MOC.? According to Clause
17.4 of the MOC, “[t]he [CVG] shall be in charge of the formalities before the Ministry
of Environment and Natural Resources”.

20. The MOC provided for an initial duration of 20 years, which was extendable for two
10-year periods, for a maximum lifetime of 40 years.?

D. THE PERMITTING PROCESS BETWEEN 2003 AND 2008

21. To start operating Las Cristinas, Crystallex?” had to obtain a number of authorizations
and permits from Venezuelan entities. In particular, it had to obtain an Authorization
to Affect Natural Resources (Autorizacion Para Afectar Recursos Naturales) from the
Ministry of Environment (the “AARN?”, by its Spanish initials, or the “Permit”).?® The
following steps were necessary for the Permit to be granted:

a. Crystallex had to obtain a Land Occupation Permit issued by the Ministry of
Environment;?°

b. Crystallex had to prepare and submit a Feasibility Study for approval to the CVG
and the Ministry of Mines, setting out in detail a project that was geologically,
technically and financially sound;*

c. Crystallex had to prepare and submit an Environmental Impact Study (“EIS”) to
the CVG for approval to the Ministry of Environment, which would address the
project’s effects on the environment.!

22 MOC, Exh. C-9, Clause 9.4.
25 MOC, Exh. C-9, Clause 9.5.
% MOC, Exh. C-9, Clause 18.1.

27 For the sake of brevity, Crystallex will be referred to as the entity charged with obtaining various permits or
perform various tasks without recalling that the CVG is the concession-holder.

28 See MOC, Exh. C-9, Preamble, Section 5, and Clause 9.4.

2 Organic Law on Territorial Organization, 26 July 1983, published in the Gaceta Oficial No. 3238 of 11 August
1983, Exh. C-78, Article 49; Decree 1257, 13 March 1996, published in the Gaceta Oficial No. 35946 on 25 April
1996, Exh. C-2, Article 15.

30 MOC, Exh. C-9, Clause 2.2.1. According to Clause 2.2.1 of the MOC, the Feasibility Study had to be completed
within one year from signing the MOC of 17 September 2002, i.e. 17 October 2003.

31 Decree 1257, 13 March 1996, published in the Gaceta Oficial No. 35946 on 25 April 1996, Exh. C-2, Articles
20 and 40.



d. Crystallex had to post a construction compliance guarantee bond (the “Bond”)%
and pay certain environmental taxes.

1. The Land Occupation Permit

22. The Land Occupation Permit was originally obtained by the CVG from the Ministry of
Environment on 26 April 1993. Subsequently, the Ministry ratified its validity on 26
June 1997, 18 March 2002 and in August 2004.%

2. The Feasibility Study

23. In February 2003, Crystallex retained the mine engineering and geology consulting
firms SNC-Lavalin and Mine Development Associates (“MDA”) to prepare a technical,
economic and financial study (the “Feasibility Study”) for the Las Cristinas project, in
accordance with its obligation under clause 2.2 of the MOC.3*

24, On 10 September 2003, Crystallex submitted the Feasibility Study to the CVG.* The
report assumed an ore production rate of 20,000 tpd.%® On 7 October 2003, the CVG
requested additional information from Crystallex, including information on the water
deviation channel to control surface water and its possible influence on the neighboring
Las Brisas concessions, as well as the submission of a new EIS of the project in order
to comply with the current Venezuelan regulatory framework and Clause 9 of the
MOC.¥

25. During a meeting held on 29 October 2003, the CVG requested additional clarifications
of particular technical information. Crystallex informed the CVG that it believed it
could “substantially increase production in years 4 or 5 to 40,000 tonnes per day
reducing the mine life to 17 years”.®® In addition, Crystallex confirmed, inter alia, that
the updated EIS would discuss the socio-economic impact of the project and outline the
associated costs.*

32 Decree 1257, 13 March 1996, published in the Gaceta Oficial No. 35946 on 25 April 1996, Exh. C-2, Article
45,

33 See Oficio 0272 from the Ministry of Environment to the CVG, 26 April 1993, Exh. C-86; Providencia 033 of
the Ministry of the Environment, 28 July 1997, Exh. C-89; Oficio 078 from the Ministry of the Environment to
the Ministry of Mines, 15 March 2002, Exh. C-97; and Crystallex 2005 Annual Report, Exh. C- 189, p. 6.

34 Feasibility Study (Executive Summary), September 2003, Exh. C-10, p. 3.
35 |_etter from Crystallex to the CVG, 10 September 2003, Exh. C-109.

3 SNC-Lavalin, Feasibility Study, September 2003, Exh. C-106, p. 5-19

37 Letter from the CVG to Crystallex, 7 October 2003, Exh. C-110, p. 2.

38 SNC-Lavalin’s minutes of the meeting between Crystallex and the CVG held on 29 October 2003, 3 November
2003, Exh. C-111, p. 4.

39 SNC-Lavalin’s minutes of the meeting between Crystallex and the CVG held on 29 October 2003, 3 November
2003, Exh. C-111, p. 7.



26.

27.

28.

29.

30.

On 4 December 2003, the CVG noted that the parties had agreed upon an initial
production rate of 20,000 tpd for the first three years, after which the project would
expand to accommodate 40,000 tpd.*°

On 19 December 2003, Crystallex submitted to the CVG a set of “Additional
Clarifications” (4Aclaraciones Adicionales), illustrating its plans to increase production
from 20,000 to 40,000 tpd by year 8 of the project.** On 9 January 2004, the CVG asked
Crystallex to state that it would expand to 40,000 tpd by year 4, instead of year 8.2 On
16 January 2004, Crystallex submitted Addendum 1 to the Feasibility Study, in which
it explained that for financing reasons, the Feasibility Study had to state that expansion
would occur in year 9, although it was likely that the expansion could happen earlier.*3
The same financing concerns underlying an expansion plan only as of year 9 were
reiterated by Crystallex in a letter to the CVG dated 5 February 2004.%

On 8 March 2004, the CVG approved the Feasibility Study,* and on 15 April 2004 it
sent the document to the Ministry of Mines for its review and approval.*8

The Ministry of Mines made comments and requested changes to the Feasibility Study
by way of a letter to the CVG of 23 December 2004,*” which the CVG forwarded to
Crystallex on 5 January 2004.%® Crystallex reportedly replied to those requests in
February 2005.%°

Further exchanges of correspondence between Crystallex and the Ministry of Mines
followed between February and December 2005.%°

40 |etter from the CVG to Crystallex, 4 December 2003, Exh. C-115, p. 2.
41 SNC-Lavalin, Feasibility Study Aclaraciones Adicionales, December 2003, Exh. C-114, Section 2.2.
42 |_etter from the CVG to Crystallex, 9 January 2004, Exh. C-117, p. 2.

43 SNC-Lavalin, Feasibility Study, Addendum 1, 16 January 2004, Exh. C-119, Section 4.2. Following an
additional request by the CVG (Letter from the CVG to Crystallex, 30 January 2004, Exh. C-121), on 25 February
2004, Crystallex submitted a revised Addendum 1 to the Feasibility Study. See Letter from Crystallex to the CVG
attaching excerpts of the Feasibility Study, Addendum 1, Revision 1, 25 February 2004, Exh. C-128.

44 |etter from Crystallex to the CVG, 5 February 2004, Exh. C-125.

5 CVG Resolution No. 8867, 8 March 2004, Exh. C-129.

46 Oficio PRE-216-04 from the CVG to the Ministry of Mines, 15 April 2004, Exh. C-134.

47 Oficio DMV-289 from the Ministry of Mines to the CVG, 23 December 2004, Exh. C-158.
48 |_etter from the CVG to Crystallex, 5 January 2005, Exh. C-160.

49 The February 2005 letter from Crystallex to the Ministry of Mines is reported in the Letter from Luis Felipe
Cottin to Victor Alvarez, 6 October 2005, Exh. C-174, Annex A.

50 See Letter from Luis Felipe Cottin to Victor Alvarez, 6 October 2005, Exh. C-174; Letter from Crystallex to the
Ministry of Energy and Mines, 5 December 2005, Exh. C-176; Letter from the Ministry of Mines to Crystallex, 10
January 2006, Exh. C-178; Letter from Crystallex to the Ministry of Mines, 13 January 2006, Exh. C-179; Letter
from Crystallex to the Ministry of Mines, 18 January 2006, Exh. C-180.



31. In the meantime, further documents were prepared by Crystallex. In August 2005,
SNC-Lavalin submitted to the Ministry of Mines the 2005 Development Plan for Las
Cristinas.®® In October 2005, SNC-Lavalin prepared a 20,000 to 40,000 tpd expansion
plan, which called for an initial throughput of 20,000 tpd starting in February 2007,
with an expansion to 40,000 tpd after two years.>?

32. On 6 March 2006, the Ministry of Mines approved Crystallex’s Feasibility Study,
which had been submitted by the CVG to the Ministry on 15 April 2004.5

3. The Environmental Impact Study

33. The EIS was prepared by SNC-Lavalin for Crystallex and was submitted in December
2003 to the CVG.>* On 15 April 2004, the same day it submitted to the Ministry of
Mines the Feasibility Study, the CVG delivered the EIS® to the Ministry of
Environment, together with its request for the Permit.%

34, A period of discussions between Crystallex and the CVG, on one side, and the Ministry
of Environment, on the other, followed the submission of the EIS. After an
environmental inspection of the Las Cristinas area on 11 and 12 May 2004,%’ Crystallex
and the CVG made a presentation of the EIS to the Ministry of Environment.®® Some
of these discussions addressed the plan to alter the flow of three streams that ran through
Las Cristinas by means of a river diversion channel.*

51 SNC-Lavalin, Development Plan, August 2005, Exh. C-167.
52 SNC-Lavalin, 20,000 to 40,000 t/d Expansion Plan, October 2005, Exh. C- 171.
%8 Oficio 1193-2006 from the Vice-Minister of Mines to the CVG, 6 March 2006, Exh. C-13.

54 See Letter from Crystallex to CVG, 4 December 2003, Exh. C-310. A revised version of the EIS was submitted
to the CVG on 27 February 2004, incorporating comments made by the CVG in January 2004. See Letter from
Crystallex to the CVG, 27 February 2004, Exh. C-318.

%5 SNC-Lavalin, Environmental Impact Study, April 2004, C-131(bis).
% Oficio PRE-219/2004 from the CVG to the Minister of the Environment, 15 April 2004, Exh. C-11.

57 See Communication VPCACT/544 from the CVG to the Minister of Environment and Natural Resources, 20
July 2004, Exh. C-140, p. 2.

58 See Communication VPCACT/544 from the CVG to the Minister of Environment and Natural Resources, 20
July 2004, Exh. C-140, p. 2.

59 See Communication VPCACT/440 from the CVG to the Ministry of Environment and Natural Resources, Exh.
C-136, 15 June 2004; Communication VPCACT/544 from the CVG to the Minister of Environment and Natural
Resources, 20 July 2004, Exh. C-140, p. 3.



35. On 1 July 2004, the Ministry of Environment sent a letter to the CVG with a series of
questions,® to which the CVG replied on 12 July 2004.%1 On 20 July 2004, the CVG
contacted the Ministry of Environment to reiterate its request for approval of
Crystallex’s EIS.%2 In the second half of 2004, Crystallex provided a number of
Addenda to the EIS, addressing the Ministry of Environment’s concerns,® as well as
an Environmental Supervision Plan (to be implemented during the construction phase
of the project).®*

36. On 29 December 2004, the Ministry of Environment requested that the CVG and
Crystallex reformulate the project, noting that the study had been presented without
prior terms of reference.®® However, in early 2005, according to the Claimant, the newly
appointed Minister of Environment, Ms. Jacqueline Faria, expressed the position that
the project's existing terms of reference would remain in place,®® and scheduled a series
of workshops with Crystallex and the CVG in order to discuss the outstanding technical
issues.®’

37. In March 2006, at the request of the Ministry of Environment, Crystallex resubmitted
all of the documentation related to the approval of the EIS.®® In February and April

80 Oficio 01-00-19-04-237/2004 from the Ministry of Environment and Natural Resources to the CVG, 1 July 2004,
Exh. C-139.

51 The exchange of correspondence is reported in Communication VPCACT/544 from the CVG to the Minister of
Environment and Natural Resources, 20 July 2004, Exh. C-140, p. 3.

62 Communication VPCACT/544 from the CVG to the Minister of Environment and Natural Resources, 20 July
2004, Exh. C-140, p. 3.

83 See SNC-Lavalin, Environmental Impact Study: Addendum No. 1, August 2004, Exh. C-142; Letter from CVG
to the Ministry of Environment, 25 August 2004, Exh. C-143; SNC-Lavalin, Environmental Impact Study:
Addendum No. 2, Part 1, October 2004, Exh. C-147; SNC-Lavalin, Environmental Impact Study: Addendum No.
2, Part 2, November 2004, Exh. C-152; Letter from CVG to the Ministry of Environment, 28 October 2004, Exh.
C-151; Letter from CVG to the Ministry of Environment, 18 November 2004, Exh. C-154.

84 Communication VPCACT/729 from the CVG to the Ministry of Environment and Natural Resources, 15
September 2004, Exh. C-145; Environmental Supervision Plan, September 2004, Exh. R-37.

8 Oficio 010303-2305, from the Ministry of Environment and Natural Resources to the CVG, 29 December 2004,
Exh. C-159.

5 Memorial, para. 186; Reply, para. 228; Letter from Crystallex to the Ministry of Energy and Mines, 6 October
2005, Exh. C-174, Annex A, p. 1. This point appears undisputed by Venezuela. See Counter-Memorial, para. 208
(“In early 2005 there was a change in Ministry personnel including a new Director General of the Permissions
Office, and the new officials responsible for the environmental review of the Las [Cristinas] permit application
decided not to require Crystallex to start completely from scratch with new terms of reference”); Rejoinder, para.
86 (“These workshops followed the Ministry’s agreement in early 2005—despite its previously expressed concerns
and in response to pressure from Crystallex and the CVG—to allow Crystallex the opportunity to supplement its
EIASC without starting over with new terms of reference.”).

57 Memorial, para. 186; Letter from Crystallex to the Ministry of Energy and Mines, 6 October 2005, Exh. C-174,
Annex A, p. 1.

% Communication No. VPDI/GM/0197/06 from the CVG to the Ministry of Environment and Natural Resources,
14 March 2006, Exh. C-185.



2007, Crystallex provided answers to additional concerns that had been raised by the
Ministry.®

38. On 16 May 2007, the Ministry of Environment, through its then Vice-Minister of
Environmental Administration and Governance, Merly Garcia, sent a letter to
Crystallex, requesting the payment of a bond which was to *“guarantee the
implementation of the measures proposed in the document presented for the
Environmental Impact Evaluation of the project, which have been analyzed and
approved by this Office [...]"."°

39. The meaning and import of the Ministry of Environment's letter of 16 May 2007 are
disputed between the Parties.”

40. On the same day, Ms. Merly Garcia submitted a letter to the CVG, asking the CVG to
pay a fee for the issuance of the Permit.”

41. On 18 May 2007, Crystallex posted the Bond at the Office of Environmental Permits
in Caracas, and paid the environmental taxes.”

42. On 14 June 2007, Crystallex announced to the market that it had fulfilled the
requirements for receiving the Permit.”

43, On 31 October 2007, the CVG wrote to the Ministry of Environment to inquire about
the status of the Permit, and referred to the Ministry of Environment’s letter of 16 May
2007 stating that the Permit would be handed over once the procedural requirements
would be complied with by Crystallex.”™

59 See Answers to the technical observations made by the Ministry of Environment and Natural Resources to the
Las Cristinas Project, February 2007, Exh. C-198(bis); Communication VPDI/GM/0376-07 from the CVG to the
Ministry of Environment and Natural Resources, 25 April 2007, Exh. C-203; Proposal for the treatment of copper
and cyanide, April 2007, Exh. C-201.

70 Oficio 000328 from the Ministry of Environment to the CVG, 16 May 2007, Exh. C-15.
"1 See infira Sections V.B.1.a.vi -V.B.1l.a.vii) - V.B.1l.e and V.B.2.b-V.B.2.c.

2 Oficio from the Vice-Minister of Environmental Administration and Governance to the CVG, 16 May 2007,
Exh. C-205. On 17 May 2007, the CVG forwarded both letters from the Ministry of Environment to Crystallex.
See Letter from the CVG to Crystallex, 17 May 2007, Exh. C-206.

73 Letter from Crystallex to the CVG, 18 May 2007, Exh. C-16; Letter from the CVG to the Director General of
the Administrative Office of Permissions of the Ministry of the Environment, 18 May 2007, Exh. C-17. On 18
September 2007, in response to a request from the Ministry of Mines, Crystallex filed an amended Bond with the
Office of Environmental Permits. See Letter from the CVG to the Director General of the Administrative Office of
Permissions of the Ministry of the Environment, 18 September 2007, Exh. C-20.

4 «Crystallex reline requisitos para iniciar explotacion de Las Cristinas”, El Universal, 14 June 2007, Exh. C-208.
S Letter from the CVG to the Ministry of Environment, 31 October 2007, Exh. C-213.
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E. THE DENIAL OF THE PERMIT IN APRIL 2008

44, On 14 April 2008, the Director General of the Administrative Office of Permissions of
the Ministry of Environment informed the CVG that the request for the Permit was
denied.” The reasons put forward by the Ministry of Environment included concerns
for the environment and the indigenous peoples of the Imataca Forest Reserve.

45. According to the Claimant, the CVG received the Permit denial on 28 April 2008, and
informally made Crystallex aware of that decision on the same day.”” Crystallex
formally acknowledged its awareness of that decision on 5 May 2008."®

46. On 12 May 2008, Crystallex formally asked that the Permit request be reconsidered by
filing a motion for reconsideration (Recurso do Reconsideracion) before the Director
General of the Office of Permits of the Ministry of Environment.”® On 28 May 2008,
the Ministry of Environment declared Crystallex’s motion for reconsideration
inadmissible, on the basis that Crystallex lacked standing to file the appeal.®® The
Director General also reaffirmed his rejection of the CVG’s application for the Permit.
Crystallex appealed the Director General’s ruling on 17 June 2008, by means of a
hierarchical appeal (Recurso Jerdrquico) to the Minister of Environment.8! It is
undisputed between the Parties that the Minister of Environment did not rule on the
appeal, although the Parties disagree on the legal implications of such omission.

F. MAIN EVENTS FROM THE PERMIT DENIAL TO THE MOC RESCISSION

47. On 4 June 2008, Crystallex appeared at a public hearing of the National Assembly's
Permanent Committee for Economic Development.??

48. On 4 August 2008, Crystallex submitted to the Ministry of Environment a report
entitled “Proposals for Sustainable Development, Development Alternatives and
Minimizing the Environment Impact of the ‘Las Cristinas’ Project” .

6 Oficio 1427 from the Director General of the Administrative Office of Permissions of the Ministry of the
Environment to the CVG, 14 April 2008, Exh. C-25.

7 Memorial, para. 203.

8 Notification of Awareness of Oficio 1427, 5 May 2008, Exh. C-226. The CVG communicated a copy of the
Permit denial to Crystallex on 13 May 2008. See Communication PVE/059-08 from the CVG to Crystallex, 13
May 2008, Exh. C-227.

9 Crystallex’s Recurso de Reconsideracion, 12 May 2008, Exh. C-28.

80 Oficio 2765 from the Director General of the Administrative Office of Permissions of the Ministry of the
Environment to Crystallex, 29 May 2008, Exh. C-30.

81 Crystallex’s Recurso Jerarquico, 17 June 2008, Exh. C-33.
82 Minutes No. 014-2008 of the Ordinary Meeting held on 4 June 2008, 4 June 2008, Exh. C-32.

8 etter from Crystallex to the Vice-Minister of Environmental Administration and Governance, 4 August 2008,
Exh. C-35.
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49. In response to Crystallex’s report of 4 August 2008, the Ministry of Environment
informed Crystallex on 20 August 2008 that:

“I...] having fully studied the body of ideas proposed in the aforementioned
document, which tend to adhere to Government guidelines in both
environmental and social matters, this Office considers the evaluation by our
technicians to be useful in making a decision regarding whether to take on
the “Las Cristinas” Gold Project”.8

50. However, on 19 September 2008, President Chavez stated in a public address that:

“In Guayana for example, we are taking back big mines, and one of them is
one of the biggest in the world. And do you know what it is? It’s gold, it’s
gold!uBs

51. On 5 November 2008, the Minister of Mines, Mr. Rodolfo Sanz, expressed the intention
to nationalize Las Cristinas:

“[...] by 2009, the State will take back, operate and manage the Las Cristinas
i1 86

mine, previously owned by Cristalex [sic], an international company”.
52. Further, according to a 6 November 2008 report by Reuters, Minister Sanz announced
that Venezuela would sign an agreement with Rusoro Mining Ltd. (“Rusoro”), a
Russian-managed mining company, to build and operate a mine at Las Cristinas
through a joint venture with the Venezuelan Government.8” Minister Sanz added that:
“[w]e have to rescind our relationship with a company that has been working in the

zone. We have a legal problem there” 88

53. On 24 November 2008, after having written a number of letters to the Ministry of
Mines,® Crystallex notified the Ministry of Mines of a dispute under the Treaty
between Crystallex and Venezuela (the “Notice of Dispute™).%°

84 Oficio 1719 from the Vice-Minister of Environmental Administration and Government to Crystallex, 20 August
2008, Exh. C-36. Crystallex filed a supplementary motion requesting that the Ministry consider Vice-Minister
Garcia’s letter of 20 August 2008 when ruling on Crystallex’s appeal of the Permit denial. See Crystallex’s
submission to the Minister of the Environment: “Escrito mediante el cual se consigna Oficio 1719 de fecha 20 de
agosto de 2008, emanado de ese Ministerio”, 24 October 2008, Exh. C-39.

8 “Chavez asegura que esta ‘recuperando’ las grandes minas de oro”, EI Universal, 19 September 2008, Exh. C-
37.

8 Ministry of Mines Press Release, 5 November 2008, Exh. C-40, p. 2.
87 “Venezuela offers Russians big gold projects”, Reuters, 6 November 2008, Exh. C-45.
8 “Venezuela offers Russians big gold projects”, Reuters, 6 November 2008, Exh. C-45.

8 See Letter from Crystallex to the Minister of Mines, 6 November 2008, Exh. C-46; Letter from Crystallex to the
Minister of Mines, 10 November 2008, Exh. C-48; Letter from Crystallex to the Minister of Mines, 13 November
2008, Exh. C-49.

% Notice of Dispute, 24 November 2008, Exh. C-51.
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54, On 13 January 2009, in his annual message to the National Assembly, President Chavez
announced that:

“[T]his year the Venezuelan State has taken over the exploitation and control
of the gold deposits of Las Cristinas at kilometer 88 in the State of Bolivar;
one of the largest gold deposits on the American continent. Cristinas is
estimated to have approximately 35.2 million ounces of gold, that is 1,094
metric tons of estimated reserves. Of this reserve, 24.5 million ounces, or 762
tons, are classified as proven.

In this way, the Venezuelan State controls 30,000 million dollars, which is
the current estimated worth of the deposit. Currently, 30 thousand. The Las
Cristinas concessions are organized into five parts: Cristina IV, Cristina V,
Cristina VI, Cristina VII and Brisas del Cuyuni. They are under the control
of socialism, for the development of economic growth for the national
development.

[...]

In mining we have created this year (2008) the mixed company Venrus, with
Russia, a Russian company and a Venezuelan company, a mixed company
for the deposits of Las Cristinas [...]”."

55. On 26 February 2009, Crystallex sought information from the CVG regarding the status
of the MOC,% in response to which the CVG sent the following letter on 2 March 2009:

“Taking into account that the normative act that gave origin to the operations
contract [MOC] has not been revoked or replaced, and that the contract is
valid for 20 years and that Crystallex has been fulfilling the obligations
assumed with the contract, we hereby inform you that the contract is fully
valid and in the process of obtaining the required permits from the competent
authorities for the development of the Project”.%

56. On 25 April 2010, according to the transcript of the President’s weekly television
address, “Alo Presidente”, President Chavez stated, inter alia, that:

“If we are going to exploit gold, we will have to nationalize all of it,
recuperate and put an end to concessions, which led to degeneration [...]”.%*

% Annual Address to the Nation of the President of the Bolivarian Republic of Venezuela, Hugo Chéavez, Federal
Legislative Palace, Caracas (extracts), 13 January 2009, Exh. C-53.

92 etter from Crystallex to CVG, 26 February 2009, Exh. C-400.
9 Letter from the CVG to Crystallex, 2 March 2009, Exh. C-55.

% Transcript of “Al6 Presidente” television program No. 356 prepared by the Ministry of Communication and
Information (extracts), 25 April 2010, Exh. C-62.
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57. In response to a request from Crystallex dated 20 July 2010, the CVG informed
Crystallex on 15 August 2010 that:

“[...] Given that the contract [MOC] has a duration of twenty (20) years and
that the administrative act underlying the contract has not been replaced or
repealed, it is clear that the same contract remains in full force and effect.”%

58. On 17 October 2010, the Agencia Venezolana de Noticias (State news agency) reported
that President Chavez made the following statement during his visit in Belarus:

“Las Cristinas, this mine belongs to Venezuela and it has been handed over
to transnational companies, | announce to the world that the revolutionary

Government recuperated it, together with the Las Brisas mine. These mineral

resources are for the Venezuelan people, not for transnationals”.*

G. THE CVG’s RESCISSION OF THE MOC AND CRYSTALLEX'S INITIATION OF
ARBITRATION IN FEBRUARY 2011

59. On 3 February 2011, the CVG informed Crystallex that it was rescinding the MOC.
The CVG's resolution stated that the CVG had decided to “unilaterally rescind for
reasons of opportunity and convenience, the [MOC] [...] due to the cessation of
activities for more than one (1) year, in accordance with Clause Twenty-four [of the
MOC]”.¥’

60. On 11 February 2011, Crystallex informed the CVG that it considered the CVG's
resolution of 3 February 2011 to be null and that it was waiving its right to exercise a
Petition for Reconsideration of the resolution, without prejudice to the rights it could
assert in an arbitration proceeding under the Treaty.%®

61. On 16 February 2011, Crystallex filed a Request for Arbitration against Venezuela with
the ICSID Secretariat.*

62. On 25 February 2011, Crystallex wrote to the CVG’s President Minister Khan in
relation to the transfer of Las Cristinas to the Venezuelan authorities.’®® On 15 March
2011, Crystallex sent a letter to Minister Khan informing him that Crystallex would
maintain custody of the Las Cristinas camp only until 31 March 2011.2% On 31 March

% Letter from the CVG to Crystallex, 15 August 2010, Exh. C-64.

% “Visita de Chavez a Belarus fortalece el desarrollo socioecondmico en Venezuela”, Agencia Venezolana de
Noticias (State news agency), 17 October 2010, Exh. C-65.

9 CVG Resolution No. 003-11, 3 February 2011, Exh. C-68.

9 Letter from Luis Felipe Cottin to José Khan, 16 February 2011, Exh. C-249.
9 Request for Arbitration, 16 February 2011.

100 |_etter from Crystallex to the CVG, 25 February 2011, Exh. C-252.

101 | _etter from Crystallex to the CVG, 15 March 2011, Exh. C-255.
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2011, Crystallex wrote a further letter to the CVG in relation to the transfer of Las
Cristinas to the Venezuelan authorities.1%2

63. On 31 March 2011, the formal transfer took place before a Venezuelan Judge, who
ordered that the material transfer take place within three business days.%® The material
transfer of Las Cristinas took place on 4 and 5 April 2011.1%

102 | _etter from Crystallex to the CVG, 31 March 2011, Exh. C-257.
103 Minutes of the Transfer, 31 March 2011, Exh. C-258.
104 Minutes of Delivery, 4 April 2011, Exh. C-261.
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A.

64.

65.

66.

67.

68.

69.

70.

PROCEDURAL HISTORY

CONSTITUTION OF THE TRIBUNAL AND FIRST SESSION

On 17 February 2011, ICSID received a request for arbitration from Crystallex against
Venezuela (the “Request” or “RFA”).

On 9 March 2011, the Secretary-General of ICSID registered the Request in accordance
with Articles 4 and 5 of the Arbitration Rules and notified the Parties of the registration.
In the Notice of Registration, the Secretary-General invited the Parties to proceed to
constitute an Arbitral Tribunal as soon as possible, in accordance with Rule 5(e) of the
Arbitration Rules.

By letters dated 10 and 13 June 2011, the Parties agreed that the Arbitral Tribunal would
consist of three arbitrators, one to be appointed by each Party and the third arbitrator
and President of the Tribunal to be appointed by agreement of the Parties. The
appointment of the President of the Tribunal would be through a ballot method if the
Parties did not reach an agreement within 14 days or agreed extension. If the ballot
method did not render a result, the President of the Tribunal would be appointed
pursuant to Article 10 of the Arbitration Rules.

On 14 June 2011, following his appointment by the Claimant, Professor John Y.
Gotanda, a national of the United States of America, accepted his appointment as
arbitrator. On 15 June 2011, following his appointment by the Respondent, Justice
Florentino Feliciano, a national of the Philippines, accepted his appointment as
arbitrator. On 4 October 2011, following his appointment by the Parties, Dr. Laurent
Lévy, a national of Brazil and Switzerland, accepted his appointment as presiding
arbitrator.

In accordance with Article 13 of the Arbitration Rules, on 5 October 2011, the
Secretary-General notified the Parties that all three arbitrators had accepted their
appointments and that the Tribunal was therefore deemed to have been constituted on
that date. Ms. Ann Catherine Kettlewell, ICSID Legal Counsel, was designated to serve
as Secretary of the Tribunal.

Pursuant to Article 21(1) of the Arbitration Rules, on 25 October 2011 the Parties
agreed to hold the First Session outside of the 60-day period. The Parties submitted a
joint letter with their comments on the agenda of the First Session on 18 November
2011.

The Tribunal held a First Session with the Parties on 1 December 2011 in Washington,
D.C. In addition to the Members of the Tribunal and the Secretary of the Tribunal,
present at the First Session were:

For the Claimant:
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71.

72.

73.

74.

75.

76.

77.

Mr. Nigel Blackaby Freshfields Bruckhaus Deringer

Mr. Alex Wilbraham Freshfields Bruckhaus Deringer
Mr. Patrick Childress Freshfields Bruckhaus Deringer
Mr. Robert Fung Crystallex International Corporation
Mr. Marc Oppenheimer Crystallex International Corporation

For the Respondent:

Mr. Ronald E.M. Goodman Foley Hoag LLP
Mr. Kenneth Figueroa Foley Hoag LLP
Ms. Martha Madero Foley Hoag LLP

The Parties confirmed that the Members of the Tribunal had been validly appointed. It
was agreed inter alia that the applicable Arbitration Rules would be those in effect from
10 April 2006, that the procedural languages would be English and Spanish, and that
the place of arbitration would be Washington, D.C., U.S.A.

The agreements of the Parties and decisions of the Tribunal were embodied in the
Minutes of the First Session signed by the President and circulated to the Parties on 5
January 2012.

As agreed at the first session, on 10 February 2012, the Claimant filed a Memorial on
the Merits (“Memorial”).

RESPONDENT’S REQUEST FOR BIFURCATION

On 2 April 2012, the Respondent filed a request to address the objections to jurisdiction
as a preliminary question.

On 6 April 2012, the Tribunal established a date for the filing of the Claimant’s reply
and declared the proceeding on the merits suspended as of the date of the submission
of the request for bifurcation and until a decision had been made by the Tribunal on the
request.

On 23 April 2012, the Claimant filed its reply, and on 26 April 2012 and 2 May 2012,
the Parties exchanged further observations on the Respondent’s request.

On 23 May 2012, the Tribunal issued its Decision on Bifurcation, rejecting the
Respondent’s request to address the objections to jurisdiction as a preliminary question.
As aresult, the Tribunal dismissed all other prayers for relief and reserved the decision
on costs for this Award. The Tribunal further lifted the suspension of the proceedings,
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C.

78.

79.

80.

81.

82.

83.

84.

proposed a new procedural calendar and confirmed the dates of the hearing on
jurisdiction and the merits.

MERITS PHASE

On 8 June 2012, the Parties proposed a revised procedural calendar, which was
confirmed by the Tribunal on 14 June 2012.

On 4 September 2012, the Claimant submitted a request for the Tribunal to decide on
Venezuela’s document production request, pursuant to section 14 of the Minutes of the
First Session. On 7 September 2012, the Respondent submitted further comments on
its reply to the Claimant’s objections to Respondent’s document production request.
On 10 September 2012, the Claimant objected to Respondent’s further comments as
they were not agreed in the Minutes of the First Session. This exchange was further
commented by the Respondent and the Claimant on the same date.

On 17 September 2012, the Tribunal indicated that its decision would be based on the
Parties’ exchanges of 6, 16, 23 August and 4 September 2012, which reflected the
process envisaged by the Minutes of the First Session. On 24 September 2012, the
Tribunal issued Procedural Order No. 1 ruling on the Respondent’s request for
document production.

On 9 October 2012, the Claimant informed the Tribunal that the Parties had reached an
agreement to amend the procedural calendar. On 11 October 2012, the Tribunal
confirmed the amendment to the procedural calendar agreed by the Parties.

On 5 November 2012, the Respondent submitted a request for the Tribunal to decide
on a request for document production from the Claimant, pursuant to section 14.1(d) of
the Minutes of the First Session. On 12 November 2012, the Tribunal issued Procedural
Order No. 2, deciding on the Claimant’s request for document production.

In accordance with the amended schedule agreed by the Parties and confirmed by the
Tribunal, on 21 November 2012, the Respondent filed its Counter-Memorial on
Jurisdiction and the Merits (*Counter-Memorial”).

On 26 November 2012, the Respondent informed the Tribunal of difficulties in
producing certain documents in accordance with Procedural Order No. 2. Following
comments from the Claimant, on 29 November 2012, the Tribunal ordered the
Respondent to produce the documents on a rolling basis and to propose a reasonable
time limit for that purpose. The Respondent explained that some documents contained
confidentiality provisions that did not allow for their disclosure, and indicated that it
would request authorization to disclose from the third party that had executed them.
Following instructions from the Tribunal, on 3 December 2012, the Claimant requested
a procedural order (i) guaranteeing the confidentiality of the documents and (ii)
ordering Venezuela to complete the disclosure by 7 December 2012.
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After numerous exchanges, on 21 December 2012, the Parties submitted the final
agreed text of the confidentiality terms. On 28 December 2012, the Tribunal issued
Procedural Order No. 3 concerning confidentiality terms for the production of
documents ordered in Procedural Order No. 2.

On 23 January 2013, the Claimant requested the Tribunal to order the Respondent to
disclose unredacted versions and other documents ordered under Procedural Order No.
2. On 29 January 2013, the Respondent indicated that it had continued efforts to obtain
the consent for disclosure of the documents. On the basis of this information, on 1
February 2013 the Tribunal set a deadline for the Respondent to produce the documents
ordered in Procedural Order No. 2. On 4 February 2013, the Respondent informed the
Tribunal that all requested documents in Venezuela’s possession, custody, or control
had been produced and delivered to the Claimant, as stated in its communication of 31
January 2013.

On 6 February 2013, the Claimant requested the Tribunal to order Venezuela to: (a)
confirm whether the Development Consulting Agreement, the Engineering
Procurement and Construction Contract, the Project Financing and any other
documents responsive to the Tribunal’s disclosure order relating to the Claimant’s
document production request were in the possession, custody or control of certain
government-related third parties; and to (b) disclose any documents responsive to the
Tribunal’s disclosure order relating to the Claimant’s document request. On 12
February 2013, the Respondent confirmed that it had complied with the Tribunal’s
instructions contained in Procedural Order No. 2.

On 11 February 2013, the Respondent forwarded to the Tribunal the Parties’ exchanges
with respect to the Claimant's second document production request, and requested that
the Tribunal rule upon the outstanding objections in accordance with Section 14.1 of
the Minutes of the First Session. On 18 February 2013, the Tribunal issued Procedural
Order No. 4 on the Claimant’s second document production request.

On 22 April 2013, the Parties agreed to an amendment to the procedural calendar, which
was confirmed by the Tribunal on 24 April 2013.

On 20 May 2013, the Parties informed the Tribunal of certain procedural agreements
concerning the hearing. On 23 May 2013, the Tribunal confirmed the Parties’
agreements and established the procedural calendar for the remainder of the proceeding.

On 9 May 2013, the Claimant filed its Reply on jurisdiction and the merits (“Reply”).
On 10 September 2013, the Tribunal confirmed the pre-hearing conference call.

On 13 September 2013, the Claimant informed the Tribunal that the Respondent had
not produced certain documents ordered in Procedural Order No. 2 and requested the
Tribunal to order the Respondent to produce a list of documents included in its letter
together with any other documents responsive to Procedural Order No. 2. On 20
September 2013, the Respondent indicated that it had produced in good faith the
documents initially requested by the Claimant. It also indicated that the specific
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documents referred to by the Claimant in its letter had also been produced and provided
further reasons as to why other documents had not been produced.

94, On 18 September 2013, the Respondent filed its Rejoinder on Jurisdiction and the
Merits (“Rejoinder”).

95. On 27 September 2013, the Claimant submitted comments to Venezuela’s response of
20 September 2013 and requested that the Tribunal order Venezuela to disclose
immediately and, at any rate, no later than 4 October 2013 a number of documents in
the possession, custody or control of Venezuela. On 30 September 2013, the
Respondent requested the Tribunal to reject the Claimant’s submission of 27 September
2013. The Respondent further argued that it had already complied with Procedural
Order No. 2 and that the Claimant’s list of documents constituted a new request to
which the Respondent requested leave to reply to. On 1 October 2013, the Claimant
confirmed that it had no further comments to its 27 September 2013 letter.

96. On 30 September 2013, the Parties filed their requests for witnesses and experts to be
made available for cross-examination at the hearing on jurisdiction and merits.

97. On 1 October 2013, the President of the Tribunal inquired whether the Parties would
agree to Dr. Michele Potesta’s appointment as an Assistant to the Tribunal in this case.
On 4 October 2013, both Parties agreed to Dr. Potesta’s appointment. On 8 October
2013, the Tribunal confirmed the Parties’ agreement and on 14 October 2013, the
Centre circulated to the Parties Dr. Potesta’s signed declaration.

98. On 4 October 2013, the Tribunal issued Procedural Order No. 5 regarding the latest
document production request formulated by the Claimant.

D. HEARING ON JURISDICTION AND THE MERITS

99. On 7 October 2013, the Parties submitted a joint procedural proposal for the hearing
and indicated that they would provide their respective views on the points of conflict
separately on 14 October 2013.

100.  On 8 October 2013, the Tribunal confirmed the Parties’ agreement and asked the Parties
to indicate whether any additional items should be added to the agenda for the pre-
hearing conference call.

101.  On 11 October 2013, the Parties submitted further explanations regarding the issues
where they had been unable to reach an agreement.

102.  On 17 October 2013, the President of the Tribunal, the Assistant to the Tribunal, the
Secretary of the Tribunal and the Parties held a pre-hearing conference call in English
and Spanish. The Parties were