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THE TRIBUNAL
Composed as above,
After deliberation,
Made thefollowing Award:

1. OnJuly 8, 1987, the Inten~ationalCentre for thc Settienlent of lnvestment
Disputes (hcreinafcer called "thc Centre" of "ICSID") rccelvcd a Request for Arbrtration €tom Aslan Agriculturdk Products Ltd. (Herernatier called "AAPI." or "the
claimant"), a Hong Kong corporation.

The Request statcd that AAPL wished to institute arbitration proceedings against
the Democratic Socialist Republic ofSri Lanka (hereinafter called "Sri Lanka" or "the
Respondent") under the terms of the ICSID Conventiorl to which Sri La& is a contractlng Party, and in reliance upon Arucle 8.(1) of the Agreemer~tbetween the Govm n l e n t of the United Klngdom of Great Bntaxn and Northern-Ireland and the
Government of Sri Lanka for the Promoaon and Protectron of Investrnena of February 13, 1980 (heremafter called "the B~iateralInvestment Treaty") whzch entered Into
fwce o n December 18, and was extended to Hong Kong by vntue ofan Exchange of
Notes with effect as ofJanuary 14, 1981.
2.
Article 8.(1) of the Bilateral Investment Treaty, invoked as expressing Sri
LankaS consent to ICSlD Arbitration, reads as follows
Each contnctrng Party hereby consents to submt to the lnternanonal Centre for
the Settlement of Invcctment Dtsputes (...) for settlement by conc~lrauonor arbitration undcr the Conwnt~onon the settkment of lnvestment Dspute between
States and Nar~onalsof the Othcr Starcs opened for signature at Washington on
18 March, 1965 any legal d~sputcsarinng between that Contracting Party and
natlonal or company ofthe other Contractrng Party concemlng an lnvestnient of
the latter In the terntory of the former.

3. The Clamant rndicated in the Request for Arb~tratronthat a dispute arose
drrectly out ofan officially approved investment by AAPL in Sri Lanka that took place
in 1983 under the form of participating in the equity capital of SERENDlB SEAFOODS LTD. (hereinafter called "the Company" or "Serendib") a Sn Lankan public
company established for the purpose of undertaking shrimp culture in Sri h n k a .
According to the Claimant, the Company's tam, which was i a main producing
center, was destroyed on January 28, 1987, during a military operation conducted by
the security forces of Sri Lanka against installations reported to be used by local rebels.
As a direct consequence of said action, AAPL alleged having suffered a total loss of its
investment, and claimed &om the Govcmment of Sri Lanka compensation for the
damages incurred as a mult thereof. The claims submitted on March 9, 1987, remained outstanding without reply for more than the three months period provided for
in Article 8.(3) ofthe Bilateral Investment Treaty to reach an amicable settlement, and
hence AAPL became entitled to institute the ICSID arbitration proceedings.
4.
O n July 9,1987, the Secretary General of ICSID sent an acknowledgment
of the Requat to AAPL and transmitted a copy of the Request to Sri Lnka. O n July
20, 1987, the Secretary General registered the Request in the Arbitration Register and
notified the Pames accordingly.
5.
O n September 30. 1987, the Centre received a communication from
AAPL to the effect that Professor Berthold Goldman has been appointed as member
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of the Tribunal in conformity with KuIe 5.(1) of the Arbitration Rules. I-le accepted
his appointment as arbitrator on October 8, 1987.
The Republic of Sn Lanka appointed Dr. Samuel K. B. Asantc by a letter dated
October 20, 1987. He accepted h s appointment on October 28, 1987.
Dr. Ahmed S. EL-Kosheri was appointed as the third arbitrator and President of
the Tnbunal on December 24, 1987, by the Cha~rrnanof the Adminrstrative Council
of ICSID in consultation with the Parties. He accepted his appointment on January 4.
1988.
Accordingly, the Tribunal became constituted as ofJanuary 5,1988, and the declaration provided for under Arbitration RuIe 6 was signed by each arbitrator.

6. At the first session ofthe Tribunal, held on February 23,1988 at the OBices
of the World Bank in Washington, D.C., the Parties declared that they were satisfied
that the Tribunal had been properly constituted in accordance with the provisions of
Section 2, Chapter IV of the Convention and of Chapter I of the Arbitration Rules
(Minutes of said Session, Item I,(c)).
The Parties and the Tribunal established the fixmework within which the pleadings have to take place, comprising two consecutive rounds of written submissions followed by oral hearings to be electronically recorded without requiring the production
of verbatim transcripts (Items 10-12 of the Minutes).
It was also agreed upon in that First Session that the Arbitration Rules in effect
afvr September 26, 1984, shall apply (Item 2); that the language of the proceeding
would be English (Iwm 8); and that the place ofthe proceedings will be Washington,
D.C. at the seat ofthe Centre (Item 9).
7.
The Claimant's Memorial, submitted on April 13, 1988, focused mainly
on the "bases for the claim", consisting of:
(i) the unconditional obligation of "full protection and security" provided
for in Article 2 of the Bilateral Investment Treaty;

-

(ii) - the more specific and clearly defined obligation stated in Article 4(2) of
that Treaty requiring adequate compensation of the destruction of the
Claimant's property under circumstances not justified by combat action
or necessities of the situation; and
(iii) finally, the Claimant indicated that the Government's liability extends to
cover "damage caused under customary rules of international law on State
responsibility" (lines 9 and 10 on page 6 of the Claimant's Memoria[).
The remedy required was expressed by the Claimant in terms of evaluating "the
market value of the underraking on the basis of discounted cash flow (DCF)theory",
in order to establish the "going concern value" of Serendib Seafoods Ltd on January
28, 1978, the date of the destruction of its property.

-

8.
The Respondent's Counter-Memorial, submitted on June 18. 1988,
placed the emphasis on different aspects; mainIy to illustrate that the Serendib venture
"was a Failure Gom the outset", and its "fitful efforts to restructure was overtaken in

January 1987, by the civil war between Tamil separatists and the Sri Lankan Government". Thus, the large majority of AAPL' s claimed damages should be denied since
they are bawd on "the illusion of expected profitability."
Moreover, according to the Respondent's account of the ficts, the destruction of
Serendib's property was due to intense combat action between the Tamil rebels
known as the "Tigers", who were allegedly operating out of Serendib's firm and rep m e d by Governmental sources as having violently resisted the counter-insurgency
operation conducted by the Special Task Force (STF), and which aimed to drive the
Tiger rebels out ofthe area,
Equally, with regard to the relevant dispositions of the Bilateral Investment
Treaty, the Respondent's Counter-Memorial gave the Treaty an interpretation different &om that advanced by the Claimant. Particularly, the expression "full protection
and security" used in Article 2 has to be construed as simply incorporating the standard
which requires "due diligence" on the part of the States, and does not impose strict
liability. As to Article 4.(2), the Government's liability thereunder would not arise
except in case the Claimant succeeds in providing the proof that the counter-insurgency actions were not reasonably necessary or that the governmental security forces
caused excessive destruction during their combat against the Tamil rebels.
9.
The Claimant's Reply to the Respondent's Counter-Memorial was duly
submitted on August 18,1988. The first pan of the Reply contained an elaboration of
the f a c d aspects of the case from the Claimant's point of view, especially those
related to the events of January 28, 1987. According to Claimant, there was no
"battle" at the farm site, but rather "a murderous ow-reaction by the STF which led
to the destruction and civilian deaths".
Furthermore, no access to the farm was permitted before February 10, 1987,
either by the Batticaloa Citizens's Committee for National Harmony or by Serendib's
statf, in order that "all evidence ofthe brutal actions in area could be obliterated".
In the second part of the Reply, the Claimant started by indicating that the Sri
lanka/U.K. Bilated Investment Treaty "should be considered tantamount to" an
agreement between the two Parties as to the applicable rules of law, within the context
of Article 42 of the ICSID Convention. Nevertheless, it has to be understood that the
Treaty itself is not limited to the explicit statement of certain substantive rules, but
renders applicable additional rules incorporated therein, either by refcrtnce or by implication. Moreover, the Claimant's Reply states that the "rules of customary intemational law", as well as the "Law of Sri Lanka as the host councxy", may be regarded as
supplementary "alternative source of applicable law" (p. 29 of the Reply).
With regard to the specific issue of the Standard of Liability under the general
pattern followed by Bilateral Investment Treaties, the basic argument developed by the
Claimant amounts to an assertion that the traditional "due diligence" criterion applicable under the minimum standnl of customary international law had been replaced by
a new type of "strict or absolute liability not mitigated by concepts of due diligence"
(p. 54 of the Claimant'sReply).
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In case the strict llabllity argument based on Article 2 and on the most-favoured
nation clause contained in the Bilateral Investment Treaty, would not be m t e d by
the Tribunal, the Cla~mantpresented "as an alfemattve submissron only" another argument based on Article 4.(2) (p. 56 of the Chmanf's Reply), and ultlmately on amcle
4.(1) "whlch remains the fall-back provlslon In cases of war desuuctlon" (Ibid, p. 57).
Under this alternative argument, the applicability of Article 4.(2) cannot be
avoided except in case Sri Lanka would succeed in carrying out it9 onus pmbandi by
providing convincing proof that the destruction ofjanuaty 28, 1987 was caused "in
combat actlon", and was required by "the necessity of the sltuauon".
At the end of the Claimant's reply, AAPJJs submissions were formulated as requesting the Tribunal to:
1. Detem~rnethe Lablhty of thc Government of Sn Lanka to compensate AAPL
for the unlawful rcqulslhon and destrueaon of IQ Investments;
2. Award to AAPL restitution or adequate compensation in the amount of freely
tnmfcrable U.S. Dollars of not less than S 8,067,368(eight rmlhon sixty-seven
thousand three hundred sixty-eight) on account of the requisition and destmctlon of ra tnvestment, increased by the addrtional costs, ~ncludlngall d ~ n e and
t
inhrect cosa of the present proceedngs, as well as Interest at cornrnemal rates,
3. Order the Respondent to asume the guarantee which AAPL had accepted for
the ban by EAB/Deutsche Bank to SSL, or to pay in escrow the addmonal
amount of U.S. S 888,000 (eight hundred-eighty thousand), representing the
principal of the ouatanrGng loan amount to be paid by AAPL if and when
Deutsche Bank prevailr in a call on the guarantor for the guarantee subscnbcd on
September 15, 1984:
4. Deny the Counter-claim by the Respondent for costs and attorneys-fees.
10. O n October 20,1988 the Government of Sri Lanka submitted its Rcjo~nder mainly devoted to emphasizing two issues: (i)--on the one hand, the incorrectnes
of AAPCs construction of the internlation between Article 2.(2) and h i c l e 4.(2) of
the Sri Lanka/U.K. Bzlatenl investment Ti-eaty; and (ii)--on the other hand, the refutation of AAPC s claimed damages.
According to the Respondent's Rejoinder. Article 4.(2) is not an exemption &om
the rule contained in Article 2.(2), since both articles "share a common standard of liability (that of governmental negligence)", but "the two provisions concern damages
arising in distinct situations and caused by distinct parties" (p. 6 of the RejoindPr).
Moreover, Article 4.(2) could not be considered superseded by operation of Article 3
(the most-hured-nation clause) as a result of the subsequent conclusion of the Sri
Lanka/Swirzerland Investment Treaty. In the Respondent's own words, such convention "meets the same problem as AAPL' s absolute liability theory; because Amcle 4
of the Treaty creates potential liability, and does not limit liability. its exclusion from a
subsequent treaty could not increase U.K.investor's righ6 under the Treaty" @. 10 of
the Rejoinderj.
The Respondent's propositions concerning the claimed damages are composed
OFthree elements:

(3)

-

(b) -

(c) -

Serendibi desperate financial situatton as reflected in the Memorandurn
of Understanding dated December 22. 1986 could hardly become reversed to evidence future expected profitability;
the inclusion ofassets and other elements which were never touched by
the destruction, such as the hatchery on thc west coast;
the speculative nature of the projections concerning any possible future
pmfitability.

The Respondent's position on the various legal and factual issues led to the following conclusions:
(i) - that the STF operation on January 28, 1987, was a legitimate exercise of
sovereignty;
(ii) - that any damage which occurred at the Serendib shrimp &rm on that date
was either necessary under the circumstances or not caused by the Government;
(iii) - that AAPL's financial loss due to destruction of assets remains unproven;
and
(iv) - chat AAPL suffered no loss of any reasonably foreseeable future profits @.
39 of the RPjoinder).
11. The oral phase of the proceedings took place from April 17 to April 20,
'1989 at the seat of the Centre in Washington, D.C.
As indicated in the Summary Minutes of the Hearing of the Ahitral Tribunal,
oral presentations were made by counsels to both Parties, and counsel to each party
was given the opportunity to respond to the presentation made by the other.
The Tribunal heard also an oral presentation from Mr. Deva Rodrigo, advisor to
the Claimant, and Mr. Victor Smtiapillai. Managing Director of Serendib Seafoods
Led., appeared before the Tribunal as witness called by AAPL. After giving his evidence, he was examined, and cross-examined by Counsel to each Party, and responded to the questions put to him by the members of the Arbitrd Tribunal.
Before declaring the hearing adjourned on April 20, 1989, the Tribunal requested the Parties to submit certain additional documents and information, together
with their respective comments thereon.
12. In compliance with the Tribunal's oral order furing the dates for filing the
requested submissions, the fist exchange took place on May 22,1989, and the second
exchange on May 29, 1989.
13. The Arbitral Tribunal having met for deliberation in Paris on Monday 26
and Tuesday 27 June 1989, and having considered the various iuues pending before
it, fdt necessary to request further clarifications h m both Parties about certain important points deemed not sufficiently pleaded during the previous hearing. A procedural
Order was issued consequently on June 27, 1989, inviting both Parties to provide the
Arbitral Tribunal with their considered points of view, together with all supporting
documents, on the following
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(A) - Within the context of Article 4.1 of the Sri Lanka/United K~ngdomBilateral Agreement of February 13th, 1980, fbr the Promotion and Protection of Investments, is there any existing precedent or established practlce concerning
restitution, mdcmnification, compensation or other settlement allocated to Sri
Lanka nationak and companies, or to nationals and con~paniesolany Third Sate
in the circi~mstancesspecified In said Article 4.(1)? If so how was the quantum
calculated?
(8)- Even if there is no precedent or established practice what are the applicable
~ l e and
s standards under the Sri Lanka domestic legal system with regard to investment losm su&red by private persons owing to any of the circumstances
mentioned in the said Article 4.(1)?
(c) - What are the legal obbgatrons ofSn Lanka under internattonal law wtth regard to investment losses suffered owmg to any of the arcurnstances n~entioned
tn Arttcle 4.(1) by nationals of cornpantes of Third States, whether thee States
have or have not concluded Btlateteral Investment Agreements with Sri Lanka?.

14. In compliance with the Tribunal's Order of June 27, 1989, both Pames
submitted their answers to the above-stated questions by September 15, 1989, and
Claimant commented on the Memorandum of the Respondent on October 27,1989.
15. At a later stage, and as a result of consultations undertaken between the
members of the Tribunal, a new invttation was addressed on December 26, 1989, to
Counsel to both Parties in the following tenns:
Taking into considccat~onthat the members of tht Tribunal deem appropriate recelving fmm Couruck of both Parties their reflections and comments about the
Deciuon rendered in July 1989 by the International Coun dJustice in the care
between the U.S.A. and Italy related to the scope ofprorectlon extended to a foreign investor under bilateral maty;
Therefore, both CounscIs are kindly invited to submit within the coming four
weeks their comments about the legal reasoning stated in said Decision and the
what extent they deem said reasoning relevant in adjudicating the pending Arbitration Case.

Counsel to the Respondent dispatched his comments in a letter dated January 26,
1990, and Counsel to the Claimant expressed his comments in a fixed letter dated
January 29, 1990.
16.

Subsequent consultations undertaken between the members ofthe Tribu-

naI indicated that there was no need to c o n w e a new oral hearing, and the Tribunal

held its final meeting on March 26-27, 1990.

17. As a result of said deliberations, the Tribunal is of the opinion that the
pending arbitration has to be adjudicated taking into account the following:

I - Concerning rhe Appiicable Law
18. The present case is the first instance in which the Centre has been seized
by an arbitration request exclusivcly based on a treaty provision and not in implementation of a freely negotiated arbitration agreement directly concluded between the
Pames among whom the dispute has arisen.
19. Consequently, the Parties in dispute have had no o p p o m i t y to cxercise
their right to choose in advance the applicable law determining the rubs governing the
various aqpects of their eventual disputes.

In more concrete terms, the prior choice-of-law referred to in the first part of
Amcle 42 of the ICSID Convention could hardly be envisaged in the context of an
arbitration case directly instituted in implementation of an international obligation undertaken between two States in h o u r of their respective nationals investing within the
tenitory of the other Contracting State.
20. Under these special circumstances. the choice-of-law process would normally materialize after the emergence of the dispute, by observing and construing the
conduct of the Parties throughout the arbitration proceedings.
Effectively, in the present case, both Parties acted in a manner that demonstrates
their mutual agreement to consider the provisions of the Sri Lanka/U.K. Bitatera] Investment Treaty as being the primary source of the applicable legal rules.
This basic premise relied upon heavily by the Claimant acquired &I1 acceptance
from the Respondenr, who, not only based his main arguments on the provisions of
the Treaty in question, but also invoked Article I57 of the Constituticm of Sri Lanka
emphasizing that the Treaty became applicable as part of the Sri Lankan Law.
21. Furthermore, it should be noted that the Bilateral lnvestnlcnt Treaty is not
a self-contained closed legal system limited to provide for substantive material rules of
direct applicability, but it has to be envisaged within a widerjuridid context in which
rules h m other sources are integrated through implied incorporation methods, or by
direct reference to certain supplementaryrules, whether of international law character
or of domestic law nature. Such extension of the applicable legal system resorts clearly
from Article 3.(1), Article 3.(2), and Article 4 of the Sri Lanka/U.K Bilateral Inwstment Treaty.
22. In Lct, the submissions of both Parties (supra. § 7, iii, S 10) clearly demonstrate that they are in agreement about admitting the supplernentlry role of the recourse-regarding certain issues-to general customary international law, other
specific international rules rendered applicable in implementation ofthe most-favorednation clause, as m i l as to Sri Lankan domestic legal rules.
23. In spite of the Claimant's hostility to the general applicability of customary
international law rules and his reluctance to admit Sri h k a n domestic law as the basic
governing law under the h t part of Article 42 of the ICSID Convention covering the
absence of choice of law by the Parties, AAPL arrived from a practical point of view
to a position similar to that adopted by the Respondent throughout the arbitral pro-

ceedings. 'This is particularly seen from what has been quoted in § 7, ~ iand
i § 9 hereinabove.
24. Accordingly, the Tribunal is of the opinion that the "false problem" related
to the preliminary determination in principle of the applicable law has no relevance
within the context of the present arbitration, since both Paaies agreed during their respective pleading to invoke primarily the Sri Lanka/U.K. Bilateral Investment Treaty
as Irx specialir, and to apply, withln the limits required, the international or domest~c
legal rerelmxnt rules referred to as a supplementary source by virtue of Articles 3 and 4
of the Treaty ~tself.
I1 - The leplgrounds on which the
Respondent's mpowibility could be sustained
25. As indicated herein-above, both Parties invoked the Sri Lanka/U.K. Bilateral Investment Treaty as the pnmary appl~cablelaw. However, each Party consuued
the Treaty's relevant provis~onsin a manner which led to basically dfferent conclusions.
( I ) . ?he Claimant's Case

26. The main point of view relied upon by AAPL to substantiate its submisslons can be sun~marizedas follows:
By providing that the investments of one contracting Party ''shall enjoy
(A)
hll protection and security in the territory oFthe other Cmntracting Party", Article 2
of the Treaty went beyond the minimum standard of customary international law
through the creation of an unconditional obligation to be borne by the host country.
According to the Claimant, "the ordinary meaning of the words 'full protection and
security' points to an acceptance by the host State of strict or absolute liability" (Repiy
of Claimant to Respondent's counter-Memorial, op. tit., p. 46);

-

- Within the "context" of the entire Treaty's "object and purpose", and
)
taking into account the "identical or very sinlilar" language used in most of the Bilateral Investment Treaties concluded between Sri Lanka, and Third States, the comparative analysis with the di&rent other patterns followed elsewhere indicates that the
term "full protection and security" has to be considered "autonomous in character and
independent of any link to customary international law" (Ibid., p. 49);
(C) - By abandoning the "diplomatic protection" theory largely based on the
United States' "Friendship, Commerce and Navigation" (FCN) pattern of indirect
protection, the foreign investor "enjoys" under the "Bilateral Investment Treaties"
(BIT'S) a different method of direct protection.
According to the Claimant, "the right to protection is vested in the holder of the
investment with immediate effect upon the simple coming into force of the treaty"

(Ibid., p. 52). Thus, a deliberate choice is reflected to follow a new pattern in matten
of protection different From that which prevailed under traditional International Law.

(D) - 111 implenlentation of the most-favoured-nation clause contained in
Article 3 of the Sri Lanka/lJ.K. Bilateral Investment Treaty, and in the light ofthe fact
that the Treaty concfuded between Sn Lanka and Switzerland does not provide for a
"war clause" or "civil disturbance" exemption from the protection and security standard, the Claimant assem that: "the standard of treatment under the Swiss Treaty,
which is obviously more favourable than the provision of the SL/UK Treaty, applies
to British investments. This means that a standard of unmitigdted strict liability h a to
be assurcd by Sri Lanka in favour of British fnvesrments" (Ibid., P. 56).
27. As an "alternative submission only", the Claimant envisaged a supplementary argument based on Article 4.(2) of the Sri Lanka/U.K. Bilateral Investment Treaty
which could be relied upon in case the Tribunal "unexpectediy" would deem that
Article applicable.

The Claimant's pontion In this respect was clearly stated at page 57 of his Reply
to the Respondent 's Counter-Memorial, which reads as follows:
As stated above. Article 4(2) of the SL/UK Treaty provides for an exemption
from the strict liability rule of Amcle 2(2). Article 4(2) provides for restitution
and Geely transferable compensation if the destruction of property in situation of
war or civil disturbances was not required by the necesity of the situation. This
standard of compensation goes beyond the duty of granting "restitution", "indemnification", or "compensation" or "other scttlcment" provided for by Art
4(1) of the Ttxacy, which remains the fall-back provision in uses of war destruction.
It is clear f i ~ mthe above quotation that the Claimant invokes Article 4 of the
3eaty in ~ t entirety,
s
but considers the present case falling within the scope of the specific rule contained in Article 4.(2), which evidently provides a better type of remedy
that due under Article 4.(1).
28. The reasons sustaining that alternative as to the applicability ofArticle 4.(2)
are explained as follows:

-

The act complained of was "not caused in combat action", but mounts
(A)
to what the Claimant describes as "the wanton destruction of AAPL' s property and
the cold-blooded killing of the farm manager and the permanent staff members"
which was "clearly not planned pursuant to any combat action" (page 8 ofthe Claimantis Memorial);

-

(B) The property was "requisitioned" by Sri Lankan forces and was "destroyed by those same forces" under circumstances suggeuing that the wanton use of
force was "not required by the exigencies of the situation" ([bid., same page 8);
(C) - Moreover, the Claimant ascertains that: "the complete destruction and
cold-blooded killings by the Government's security forces were completely out ofpropornon to what was necessary to meet the specific exigencies ofthe situation which
actually existed at the SSL facility" (fbid., p. 9); and
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(D) - In reliance upon the language of Article 1.(2), the Claimant is of thc
opinion that said language: "places thc burden on the Respondent to demonstrate that
the destruction of Claimant's property was required by the necessity of the situation"
(Ibid., p. 11).
Invoking what is considered "a general principle of international judicial and arbit& practice" the CIairnant submitted at a later stage that:
the burden of proaf shrfts from the cla~nuntro the defendant ~fthe former has
advanced same ev~dencewhich pnmafac~esupports his allegation. This is partlcuhrly appropnate ~fthe defendant wuhes to denvc a benefit from an Interpretas
as does Sri bnka m ttus case. It IS subm~tted
tion or rule operating in h ~ favor
that rule jurti+rng conduct which would otherwrse be unlawful (such as mrhhry
necessrty) fall into the categoly of norm opentlng In favor of the defendant for
which the defendant camn the onus probandr (Reply to Respondent's Counter-clam,
at p 58)

29. During the written phase of the procedures, the Claimant deemed sufficient to formulate his claims for "adequate compensation" on the basis of said Article
4.(2) without suggesting what could be the ultimate remedy available if the Tnbu&---contrary to his submissions--would arrive to the conclusion that conditions required for the applicability of the paragraph in question are missing in the present case,
and accordingly the rules referred to in paragraph (1) of Anicle 4 constitute the proper
legal fnmework within which the pending issues have to be adjudicated.
The only indications provided for in the Claimant's written pleadings with regard
to such alternative are limited to what was previously mentioned in two reported pas(i)

- the short reference on page 6 of the Claimant's Memorial to the Government's liability "under customary rules of intemationd law on State responsibility" (supra, § 7. (iii);

and
(ii)

-

the closing scntence on page 57 of the Reply to the Respondent's
Counter-Memorial containing a precise reference to the remedies "provided for by Article 4.(1) of the Treaty, which remains the f2l-back provision in cases of war destruction" (supra, 5 27 at the end of the
quotation).

30. In order to obtain certain necessary clarifications about the Claimant's position a question was put to the Claimant's Counsel by the President of the Tribunal
at the Oral Hearing held in Washington D.C. fiom April 17 to April 20, 1989. According to the transcript of the tape containing Dr. Golsong's Closing Statement on
April 20, 1989, the latter responded by saying:
we wcrc told that we had not based our claim on 4(1) which therefore has to be
deleted from the discussions. We have in our Memorial and in our Reply generally based our contention on the Bilateral Invertmenr Treaty of the United Kingdom extended to Hong Kong and improved eventually by way of incorporation
by reference of most-favoured-nation provisions deriving from other Investment
Treaties. And we maintain this position. We haw started by saying that 2. para-

graph 2 enshrines an absolute or strict standard ofliability and certainly more than
due dihgence. And that thcrc arc some exceptions in the UK Treaty, namely the
specific war situation in Anlcle 4 in general, without making a distinction between 4(1) and 4(2). And in any way, if l refer to 4(2), 1 have implicitly to bring
into discussion 4(1). (Ext provided by ICSID's Senetariat, as enclosu~to a letter dated
April 10, 1990, in wsponse to an earlier requestfmm the President ofthe Arbilral Tnbunal to check rkp elertronically recordcd tapes dfhehearing).
31. At a later stage of the proceedngs, the Arbitral Tribunal issued the abovementioned Order of June 27, 1989 (supra, § 130). which invited both Patties to
provide the Tribunal with their considered points ofview about certain aspects related
to Article 4.(1) and the results that could be obtained through its implementation.
By his letter dated September 14, 1989, the Claimant's Counsel provided the Tribunal with answers to the questions put to both Pames without raising any objection
to the eventual adjudication of the case under Article 4.(1). Moreover, the last sentence
of said letter explicitly emphasized that:
...there can be no doubt that In the present case the provisions of An~clc4(1) of
the Sri Lanka/UK Agreement are applrcable, and belng Lx spmib, supersede any
general pnnclple of fntemauonal Law whrch otherwr~may gwem the mucs at
stake.
(11). ThP Respondent's Case
32. In Sri Lanka's Counter-Memorial, the Respondent adopted arguments
aimed to contradict the Claimant's initial submissions. The Government3 main argumenu at that phase of the proceedings can be summarized as follows:
"The language 'fir11 protection and security' is common in bilateral in(A)
vestment treaties, and it incorporates, rather than overrides, the customary international legal standard of responsibility. This international legal standard requires due
diligence on the part of the States and reasonable justification for any destruction of
property, but does not impose strict liability" (Gwmmetlr's Counter-Memorial, p. 27);

-

-

The "standards for liability under Amcles 2.(2) and 4.(2) are essentially
(B)
identical. in both instances, a requirement of reasonableness is impaed on Government action. Under the international law standard embodied in Article 2.(2), the Government incurs liability if it fails to act with due diligence. Under Article 4.(2), the
Government incurs liability if its actions are not reasonably necessary" (Ibid., p. 28);

(C) - "Article 4.(2) sets forth the standard for compensation in the event the
Government is found to have violated its obligations under Article 2.(2). That is, if the
Government could have prevented the destruction of the f b n through due diligence".
In case it has been proven that the Government's lack of due diligence caused "unnecessary destruction, then the Government would both have violated its obligation under
2.(2) and owe restitution or compensation under Article 4.(2)" (Ibid, p. 28-29);
The burden of pmof has to be assumed by the Claimant, by proving
(D)
"that through due diligence, the Government could have prevented Bauicaloa from

-
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falling under terrorist control, thus obvlaung thc need for counter-~nsurgencyactton
If AAPL falls to prove chat the Fecunty acnon rtself was avordable, then tts burden IS
to provc that the Government caused excesstve destrucnon dunng the operanon of
January 28, 1987" (Ibrd., p. 29);
(E) - 'To the extent there was exccsslve desuuctlon, the Government of Sn
Lanka a ready to compensate AAPL for lts proportzonate ownerstup". But, rt IS questtonable "whether the Tnbunal may detemtne that there was excessrve destrucnon,
without second-bwessing tactical decisions made by cornmarlden during the heat of
combat" (ibid., p. 41).
(F) - "By investing in an area whlch it knew contained a vehement, and potentially violent, separatist presence, AAPL assumed the risk that its investment would
be caught up in the sri Lankan c~vitwar" (Ibid., p. 41).
33. The Government 's Rejoinder focused essentially on the arguments developed in the Claimant's Reply, by ascertaining that:
AAPL' s alleged "absolute liability theory" based on Article 2.(2) con(A)
cems damages arising in situations and caused by parties other than those concerned
by Article 4.(2). In essence, according to the Respondent, Article 2.(2) "establishes the
general standard of protection owed to foreign investon against damage caused by
third parties"; but Article 4.(2) "applies to damages caused by the Government itself'
(Rcsponden~kRqoinder, p. 6);
(B) - Contrary to the Claimant's assertion that Article 4.(2) establishes an "exemption" to the strict liability standard of Article 2.(2), Article 4.(2) "creates rather
than limits liability" (lbid., p. 8);
(C) - There are no "authoritres" suggesting that "full protection and security"
clauses are "among the innovative provisions of modem BIT'S", and there is "no historical support for AAPL' s absolute liability theory" (Ibid., p. 8-9); and
"The absence of liabity-creating provisions analogous to Article 4 of the
fD)
Treaty in other Sri tanka BITS, such as the treaty with Switzerland, means only that
under those treaties investment losses due to destruction caused by the Cwemment in
response to civil smfe, whether necessary or not, are covered by the general "Eair and
equitable treatment" standard found in virtually every BIT, or that investors are left to
their traditional remedies under customary international law" (Ibid., p. 10-11).
34. Finally, it has to be noted that throughout the arbitration proceedings, the
Govemment of Sri Lanka maintained that:
(i) the destruction was not attributable to the governmental security forces
but caused by the rebels;
(ii) there was efKectiveIy a "combat" between the Government's Special Task
Force (STF) and the Tigers insurgents; and
(iii) - there is no proof that the destruction of the property was "not required
by the necessity of the situation".

-

-

-

-

Therefore, from the Respondent's point of view the liability provided for iri
Artlcle 4.Q) can not be sustained due to the absence of all three of its sine qua non cond~tions.Hence, the applicabtlicy of Article 4.(1) could have been logically envisaged.
Nevertheless, the Government of Sri Lanka refrained from dwelling upon its interprctation of said Article 4.(1), its scope of application, as well as the extent of the
responsibility that may emerge thereunder.
The reasons for such slletlce became perfectly clear dunng the oral phase of the
arbitral proceedings, since Mr. Hornick, Counsel of the Respondent, indicated dunng
ha oral argument on April 19, 1989, that there was no need to elaborate upon Aruclc
4.(1), since in lus understanding "AAPL is not clatrnmg" thereunder (Tramaip~ofthe
electronic taping provided on April 12, 1990 by ICSID SPnetariat upon requestjum thc Tnbunal's hident).
35. Only at a latet stage, and in response to the TribunalS Order ofJune 27th.
1989, the Respondent expressed the Government of Sri Lanka's views on the three
issues related to the remedies that could be available under Article 4.(1) of the Sn
Lanka/U.K. B~lateralInvestment Treaty.
36. With regard to the "applicable rules and standards under the Sri Lankan
domestic legal system", the letter dated September 13, 1989, addressed by the Respondent's Counsel in response to the Tribunal's Order stated the following:
1. Ifa Sn Lankan mdlvtdual or company wtshed to make a clarm agatnst the Sn
Lankan Government for any losses suffered owlng to the war. etc , ~tmay fde an
actlon In a dlstnct court tn Sn Lanka for compenwtton The acuon wll have to
be based on a cause of actton anstng tn delict (tort). The law relanng to deltct IS
based on Roman Dutch Law whtch provtdes a remcdy under Icx aqurltan pnncrples, nan~ely,for tntent~onalor ncgltgcnt wrongdoing There s no spectal legtrlatton or other basts whereby ltahhty rs tncurtcd In the absence of fault Any
person malung a clarm agunst the Government would hrvc to file an actmn In
the drstnct court. The prescnptton odnance ofSn Lanka, whlch may be availed
of by the Government as my other defendant, states (Secnons 9)
No action shall be maintatnable for any losses, rnjury or damage, unlns the
same shall be commenced within two years from the nme when the cause
of action shall have awn.
2. It may also be relevant to note that the State (Liability in Delict) Act of 1969
based on the English Crown Liability in Deiict Act permin an individual to file
an action against the Govemment in respect of delicts committed by its oficen
or agents. Under this Act, vicarious liability attaches to the State for the wronghi
acts of its servants.
37. Regarding Sri Lanka's legal obligations under international law, the last part
of the Respondent's letter dated September 13,1989 emphasized that:
with regard to investment lmcs suffered owing to any of the circumstances mentioned in said Altjdc 4.1 by nationals or companies of third States, whether these
States haw or have not concludcd bilateral investment agreements with Sri
Lanka. the government refers to Appendix A of ia Counter-Memorial (at 7-8)
in which it is explained that Government's obligation in such circumsrancn un-
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der customary international law is to exercise due diligence to protect alien individuals or companies from investment losses (references deleted).
Thus, the mere occurrence of ~nvestmentlosses by an allen, such as AAPL, doec
not render the Government respons~blcto compensate the allen for the bsxs.
Rather, the Government IS oblxged to compensate the ahen only In the event the
aben demonstrates that the Government €atled to act reasonably under the crrcumstances
111. 7%e libunal's Findings
38. From the above-stated summary of the arguments advanced by each ofthe
two Parties to sustain his position, it becomes clear that the only point on which they
agree 1s the apphcabity of the Sri Lanka/U.K. Bilateral Investment Treaty as the
primary source of law. Beyond that preliminary point, the twa Parties are in disagreement, since each Paxty cdnstrues the relevant provisions of the Treaty in a manner h n damentally in conflict w ~ t hthe interpretation given by the other Party to the same
promions.
Therefore, the first task of the Tribunal is to rule on the controversies existing In
this respect by indicaung what constitutes the true construction ofthe Treaty's relevant
provisions in conformity with the sound universally accepted rules of treaty interpretation as establ~shedin practice, adequately fonndated by ~'ittstittftde Dmit Intemufional
in its General Session in 1956, and as codified in Article 31 of the Vienna Convention
on the Law of Treaties.
39. The basic rule to be followed by the Tribunal in undertaking la task with
regard to the pcnding controversial intcrpretation issue has been formulated since 1888
in thc Award renderedm the Van Rokkelen case (Haiti/USA), where it was stated that:
for the interpretation of treaty language and intention, whenever controversy arises, reference must be made to the law of nations and to internationaljurisprudence (wary o j fntemat~onalArbitral Jurirprudm, Volume I: 1794-1918.
Edited by; Vincent COUSSIRAT-COUSTERE and Ptcrre Michel EISEMANN,N$hdfl; Dordrecht/Bo~ton/Lo~don,1989, fj 1015, p. 13).
In essence, the requirement that treaty provis~ons"must be interpreted according
to the Law of Nations, and not according to any municipal code", emerges from the

basic premise expressed by Mr. WEBSTER in the following terms:
When two nations speak to each other, they use the language of nations (Quoted
by the Germany/Venezuela Mixed Claims Cornmion in the Christen Cat, as
reproduced m the Repertory referred to herein-above, fj 1017, p, 27).
40. The other ~ l e that
s should guide the Tribunal In adjudicating the interpretation issues raised in the present arb~tracioncase may be formulated as follows:
Ruk (A) - "The first general maxim of interpretation is that it is not allowed to interpret what has no need of interpretation. When a deed is worded in a clear and
precise terms, when its meaning is evident and leads to no absurd conclusion,
there can be no reason for refusing to admit the meaning w h c h such deed nat-

urally presents" (passage from VATTEL'S Chapter on Interpretation ofTreatiesBook 2, chapter 17, rebed upon In 1890 as expressing "univemlly r e c o p z e d
law" by the U.S.A./Venezuela Mxed Commission in the Howland case, Repertory,
- op. at., 5 1016, p. 16). and the Mixed Commission did not hesitate in dcciaring: "to attempt interpretation of plain words.. .. would be violative of Vattelj
fiat rule" (Ibid.,p. 26). 4.A. Ch. KISS, Ripertoire de la Rahque Franpire en MarikP & &it International Rdblic, Tome I , 1962, p. 399, on p. 402 § 810-Text of
PmT. GROSS Pleading in the ICJ on July 15-16, 1952 in the M o m case, and
5 81 1-Text of Prof BASDEVANYs Pleading in of the PICJ on July 5. 1923 in
the l44mbledon cax; S.BASTID. La Traith Duns la Vie lntmationale, 1985, p.
129, footnote no. I-reproducing the text of the Rbolution adopted by I'lnstitui
de Dmit International, Grenada Session. Annuaire de l'lnstifut,vol. 46.1956, underlining that the rules adopted are only applicable "lorsqu'il y a lieu d'interp&ter
un traite" -;and I.M.SINCLAIR, "The Principles of Treaty Interpretation and
Their Application By the English Courts", Int~matiomland Comparative knu
Quarteriy, vol. 12. (1963), p. 536-refemng to the decisions pronouncing that if
the meaning intended to be expressed is clear the Courts are "not at liberty to go
further").

-

Rule (B) "In the interpretation of trcatles.. . we ought not to demate from ehe common we of the language unless we have very strong reasons for it (. ..) words are
only designed to express the thoughts; thus the m e signification of an expression
in common use is the Idea which custom has affixed to that expression" (another
passage b m VATTEL relted upon by the U.S.A.Nenezue1.a Mixed Commission in the Howland case, op.cif., p. 1Award of the Mmco/U.S.A. Mixed
Cornmiss1011of 1871 In the William B a r n case, Ibid., $1023, p. 30, emphasizing
that: "mterpretauon means finding in good Euth that mearung of certain words,
if they are doubtful, which those who used the words must have desired to convey, according to the usage of speech (USUS joquendt)"; ALEXANDER3 award of
1899 in the Teary ojlimits case between Costa Rica and Nicaragua Ibid., § 1025,
p. 31, declaring that : "words are to be taken as far as possible in their first and
simplest meanings" ,"in their natural and obvious sense, according to the general
we ofthe same words", "in the usual sense, and not in any e x a d n a r y or unused acceptation"; S. BASTID, op.at.. p. 129, reproducing the Resolution adopted in 1956 by 1'Imtitut dc dmir Inlemafioml according to which: "L'accord des
parties s'ttant rblisi sur k texte, il y a Lieu de prendre Ic sens natutel et ordinaire
de ce m e comme baw d'interpretation"; and I.M. SINCLAIR, np. d.,p. 537.
reporting that: "the Court .... is bound to construe them (the words) according
to-their natural and fair meaning").
Rule (C) - In cases where the linguistic interpretation of a given text seems inadequate
or the wording thereof is ambiguous, there should be recourse to the integral
context of the Treaty in order to provide an interpretation that mkes into consideration what is normally called: "le sens gCnCral, l'esprir du Trait&",or "son Ccon-
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ornie generate" (Award rendered in 1914 by the Permanent Court ofArbitranon
in the 7imr blnnd case between the Netherlands and Portugal, Repertory, op. cit..
§ 1019, p. 28; decision of the Bulgarian/Creek Mixed Arbitration Tribunal rendered in 1927 in the Sanapoulos case, Reperiory, vol. 11: 1919-1945,§ 2020, p.
21-22; The 1926 Paula Mendel case where the Germany/U.S.A. Mixed Chmr
Comnlirsion disregarded "a literal construction of the language" since it "finds
no suppon in the other provisions of the Treaty as a whole". Hence, "it cannot
stand alone and must 611" Repertoty vol. 11, tj 2025, p. 25; and the Decision of the
Germany/Venezuela Mixed Claims Commission of 1903 in the Kummerow case
which stated that: "it is a uniform rule ofconstruction that effect should be given
to every clause and sentence ofan agreement", Repertmy, op. n't, vol. I, 5 1031, p.
38).
Rule (D)- In addition to the "integral context", "object and intent", "spirit", "objectives", "comprehensive constmction of the treaty as a whole", rccoume to the
~ l e and
s principles of international law has to be considered a necessary hctor
providing guidance within the process of treaty interpretation. (Resolution of
l'lnrtirut de b i t International, op. cit., Article 1.(2) which stipulates: "les termes
des dispositions du trait&doivent stre interprbth dans le contexte entier, selon la
bonne foi et d la IumiEre des principes du droit intemational"; Paragraph 3.(c),
of Article 31 of Vienna convention o n the Law of Treaties, containing reference
to: "all relevant rule of international law applicable in the relations between the
parties", and the Award rendered in 1928 by the France/Mexico Claims Commission in the Gorper Pituon case, which stated among "les principes g6nenux
d'interprftation": "Toute convention intermtionale doit Otre rkputke s'en rkf rer
tacitement au droit international commun, pour toutes les questions qu'elle ne
rkout pas elle-meme en termes exp* et d'une faeon di@rente" Repetiory, op.
cit., vol. 11, § 2023, p. 24).

-

Rule (EJ Nothing is better settled, as a canon of interpretation in all systems of law,
than that a clause must be so interpreted as to give it a meaning rather than so as
to deprive it of meaning (Award of the W U S A Arbiml Tribunal of 1926 in
is simply an apthe Otyuga Indians case, Repertory, vol. 11, $2036, p. 35-36). This
plication of the more wider legal principle of"eJectimess" which requires Lvouring the interpretation that gives to each treaty provision "effet utile".
Rule (F) - When there is need of rnterpretation of a treaty it is proper to consider s t t p
ulations of earlier or later treaties in relation to subjeca similar to those treated in
the treaty under conslderation" (Award of the Mexico/USA General Ckims
Commission of 1929 rendered ~nthe Elton case, Repertory. vol. 11, § 2033, p. 35).
Thus, establishrng the practice followed through comparative law survey of all
relevant precedents becomes an extremely usehl tool to prowde an authoritative
~nterpretation.
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41. In the light of the above mentioned canons of interpretation, the relevant
provisions of the Sri Lanka/U.K. Bilateral Investment Treaty haw to be identified,
each provision construed separately, examined within the global context of the Treaty,
in order to determine the proper interpretation of each text, as well as its scope of application in relation to the other treaty pmvisions and with regard to the various
general rules and principles of international law not specifically referred to in the
Treaty itself.
In more precise terms, all appmpnate measures should be undertaken In view of
estabhshng the kgal regme created by the Treaty for the protecuon of those ~nveston
covered by the Sn Lanka/U.K. Bdateral Invertment Treaty tn case the~rinvestments
suffer destmctron owng to actlvltles related to the Government's counter-lnsurgen~y
acnons.
42. The constmcoon of the Trcaty's comprehensive system governing all
aspects related to the extent of the speclal protection conferred upon the investors m
question would permit the evaluation of the Treaty's effecave contribution in this
respect; i.e. in view of determirung with regard to each issue whether the Sn Lanka/
U.K. Treaty intended, merely, to consolidate the pre-exisang mles of intemationa! law,
or, on the contrary, it tended to innovate by imposing on the host state a higher standard of international responsibdity.
Essentially, said evaluation is required, not as a conceptual doctrinal exercise, but
for a practical reason related to the adjudication ofthe case, since in accordance therewi& the following question could be adequately answered: what are the limits ulthin
which the classical international taw based on the judicial and arbitnl precedents could
be of relevance in adjudicating the present case?
43. Taking the above-mentioned remarks into consideration, the Tribunal
agrees with the Parties in considering that there are four fundamental texts in the Sri
Lanka/U.K. Bilateral lnvesanent Treaty that should be carefully considered for the
purpose of determining the host State's responsibility for investment losses suffered as
a result of properiy destruction:
First: The general obligation imposed by virtue of Article 2.(2), by which the host
State undertook that foreign investments "shall enjoy full protection and security in
the temtocy", since violation thereof entails a certain degree of international responsibility;
Second: The most-favoured-nation provision contained in Article 3, which may be
invoked to increase the host Sate's liability in cue a higher standard of international
protection becomes granted to investments pertaining to nationals of a Third State;
?%id:
The special provision of Article 4.(1) which envisages the legal consequences
oflosses suffered by foreign investments "owing to war or other armed confiict. revolution, a state of national emergency, revolt, insurrection or riot" in the territory of
the host State; and
Fourth: "without prejudice to" the rules applicable under the previous text (Article
4.(1), the Treaty introduced a more specific rule tailored particularly to cover two
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types of "losses", which are "suffered" in any of the situations enumerated in Article
3.(1). These two categories are:
(a) requisitioning of the11property by in forces or authonties; or
(b) destrucnon of their property by its forces or authorities which was not
caused in combat action or was not required by the necessity of the situation.
Whenever either case is established, the Treaty provided in the concluding sentence of Article 4.(2) for a certain remedy: "restitution or adequate compensation",
and that the "resulting payments shall be freely transferable".

44. Accordingly, the treaty envisaged difirent situations under which protcction could be invoked in case of destruction of investments, and different remedies are
provided for in order to meet the particularity of each situation.
The various categories of such situations that could be encountered may be classified as follows:
(I) Situations in which the foreign investor cfaims that the destruction of
the property was unnecessarily caused by the governmental security
forces acting out of combat, and In such case the Treaty provides for a
special rule in Article 4.(2), whch was tailored partidady to fit the requirements of such serious wrongful achon directly attributable to the
State organs;
(ii) - In case the foreign Investor fails to establish that the desmcaon was attributable to the governmental security forces, or in case there was effectively a "combat" dunng which the property was destroyed under
conditions that could hardly pemut assessing the unnecessary character of
the destruction in a convincing manner, the type of remedy envisaged
under Article 4.(2) of the Sri Lanka /U.K. Bilateral Investment Treaty has
to be considered excluded. Consequently, the other provisions of the
treaty become relevant;
(iii) In prescnce ofsuch situation not possibly governed by Article 4.(2), the
search has to be first directed towards investigating the existence of
certain ndes more fayourable to the fbreign investor than chose provided
for under Articles 2.(2) and 4.(1), since the better treatment accorded to
investors of the Third State could be extended to apply by virtue of the
most-hvoured-nation clause stipulated in Article 3 of the Sri lanka/U.K.
Treaty;
(iv) - In the absence of a more fawurable system applicable by virtue of
Amcle 3, the applicable rules become necersarily those governing the liability of the Host State under Article 4.(1) and Article 2.(2). whether
taken together or separately as the case may be.
45. The Claimant's primary submissioms previousb explained (supra, 5 26)
-is based on the assumption that the "full protection and security" provision of Article
2.(2) created a "strict liability" which rendcrs the Sri Lankan Government liable for

-

-

any d~xtructionof the investment even if caused by persons whose acts arc not attnbutable to the Govemment and under circumstances beyond the State's control.
For sustaining said construction introducing a new type of objective absolute responsibility called "without f3ult". the Cla~mant'smain argument relies on the existence in the text of the Treaty of two terms: "enjoy" and "fL11". a combination which
sustains, accordmg to the Clatmant, that the Pames mended to prov~dethe Investor
w t h a "guarantee" a p n s t all losses suffered due to the destruction of the Investment
for whatever reason and wthout any need to establsh who was the person that caused
sa~ddamage In other words, the Part~essubsututed the "due mligence" standard of
general international law by a new obligation creating an obligation to achieve a result
("obligation de rtsultar") providing the foreign investor with a sort of "insurance"
against the risk of having hi ~nvestmentdestroyed under whatever circumstances.
46. The Tribunal is of the opinion that the CIaimant's construction of Article
2.(2) as explained herein-above cannot be just~fiedunder any of the canons of interpretation previously stated (supra. § 40).
47. In conformity with Rule (B), the words "shall enjoy full protection and security" have to be construed according to the "common use which custom has
affixed" to them, their "urns loquend?', "natural and obvious sense", and "fair
meaning."
In fact, similar expressions, or even stronger wordings like the "most constant
protection", were utilized since last century in a number of bilateral treaties concluded
to encourage the flow of intermdona1economic exchanges and to provide the citizens
and national companies established on the territory of the other Contracting Party
with adequate treatment for them as well as to their property ("Traiti: d ' h i t i t , de
Cornmerce et Navigation", concluded between France and Mexico on November 27,
1 8 8 w . A Ch.KISS, Rr'pertoire de lo Prarique Frarangaise .., op. at., Tome 111, 1965 $
1002, p. 637; The Treaty concluded in 1861 between Italy and Venezuela, the interpretation of which became the central issue in the Sambiagqio case adjdcated in 1903
by the Itdy/Venemeh Mixed Claims Commission-U.N. Rrportr ojlntcmationul Arbitral Awardr, vol. X , p. 512 ss.).
48. The arbitral Tribunal is not aware of any case in which the obligation
assumed by the host State to provide the nationals of the other Contracting State with
''firll. protection and recurity" was construed a absolute obligation which guarantees
that no damages will be suffered, in the sense that any vidation thereof creates automatically a "strict Iiabihty" on behalf of the host State.
Sambiam'ocase seems to be the only reported case in which such argument was
voiced, but without success. The Italian Commissioner AGNOLI, refcrred in his
Report to:
The protection and sccunty.. .which the Venezuelan Government urpIicitly guarantes by Article 4 of the Treaty of 1861 to Italians miding in Venezuela (U.N.
Repor&, op.af., p. 502-underlining added).
The Venezuelan Commissioner ZULOAGA responded by indicating that:

.
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Governments are constituted to aJord protection,not toparanter it ([bid., p. 51 1).
The Umpire RALSTON put an end to the italian allegation by emphasizing
that:
If it had been the contract between Italy and Venezuela, understood and consented by both, that the kner should be held liable for the acts of rcvolutionistssomething in derogation of the general principles of international law--this
agreement would naturally haw found direct expression in the protocol itself and
would not have been left to doubthl interpretation (Ibid.. p. 521).

49. In the recent case concerning Eleittvnica Sicula S.P.A.(ELSl)between the
U.S.A. and Italy adjudicated by a Chamber of the Intemational Court ofJustice, the
U.S.A. Government invoked Article V(1) of the Bilateral Treaty which established an
obligation to provide "the most constant protection and security", but without claiming that this obligation constitutes a "guarantee" involving the emergence of a "strict
liability" (Scction 2 4 h a p t e r V of the U.S.A. Memorial dated May 15, 1987, where
reference is made, on the contrary at page 135 to the : "One well-established aspect
of the international standard of treatment.. . that States must use "due diligence" to
prevent wron$ful injuries to the person or property of aliens within their territory").
In 16Judgment ofJuly 20. 1989, the ICJ Chamber clearly stated that:
The reference In Article V to the provrsion of "constant protection and secunty"
cannot be construed as the giving of a warranty that property shall never In any
clrcuwtances be occupied or drsturbed (C.IJ., h i l , 1989, 108, p. 65).
Consequently, both the oldest reporred arbitral precedent and the latest I.C.J.
ruling confinns that the language imposing on the host State an obligation to provide
"protection and security" or "full protection and security required by international
t construed aclaw" (the other expression included in the same Article V) could r ~ obe
cording to the natural and ordinary sense of the words as creating a "strict liability".
The rule remains thae
The State into which an alien lur entered ... is not an insurer or a guarantor of
his securicy... It doer not, and could hardly be asked to, accept an absolute nsponsibili~yfor all injuries to foreigners (Alwyn V. FREEMAN,RcsponriBilify 4
Stotufbr Unlmjui Am oj 7'hrir Anncd Foms, Sijthoft; Leiden, 1957, p. 14).
This conclusion, anived at more than three decades ago, still reflectsin the Tribunal's opinion-the present status of International Law Investment Standards as reflected in "the worldwide BIT network" ($ K.S. GUDGEON, "Valuation of
Nationalized Property Under United States and other Bilateral Investment Treaties".
Chapter 111, in the Valuation of Nationafized Aapetty in International Lnv, Ed. by
Richard B. LILLICH, vol. 1V, (1987), p. 120).
50. In the opinion of the present Arbitral Tribunal, the addition of wo& Iike
"constant" or ''full" to strengthen the required standards of "protection and security"
could justifiably indicate the Parties' intention to require within their treaty relationship a standard of "due diligence" higher than the "minimum standard" of general international law,. But, the nature of both the obligation and ensuing responsibility
remain unchanged, since the added words "constant" or "full" are by themselves not

suficient to establish that the Panics intended to transform their mutual obligation Into
a "strict liability".
51. The Tribunal's opinion amved at in applying the established rule, according to which the words contained in a treaty promion have to be given the natural
and fair meaning affixed to them by the comnlon usage, is further supported by recourse to the other canons of interpretation.
According to RuL (C)(supra, § 40), proper interpretation has to take into account
the realization of the Treaty's general spirit and objectives, which is clearly in the
present case the encouragement of investmentr through securing an adequate environment of legal protection. But, in the absence of rravauxpriparatoirec in the proper sense,
it would be almost impossible to ascertain whether Sri Lanka and the United Kingdom
had contemplated during thcir negotiations the necessity of disregarding the common
habitual pattern adopted by the previous treaties, and to establish a "strict liability" in
b u r of the foreign investor as one of the objectives of their treaty protection.
Equally, none among the authors referred to by the Parties claimed in his commentary
that the Sri Lanka/U.K. Treaty or similar Bilateral Investment Treaties had the effect
of increasing the customary international law standards of protection to the extent of
imposing "strict liability" on the host State in cases where the investment suffers losstu
due to property destruction.

Accordingly, recourse to the spirit &the Treaty and its objectives would not alter
the conclusion anived at by the Tribunal in refusing to consider chat the Sri Lanka/
U.K. Treaty imposed by Article 2.(2) a "strict liability" in the event of failure to
provide "full protection and security".
52. Moreover, both Rules (D) and (E) confirm the Tribunal's opinion, as Article
2.(2) should not be taken separately out of the Treaty's global context.
The Claimant's contention that Article 2.(2) adopted a standard of "stria liability" would lead logically to the inevitabk conclusion that Article 4 in its entirety
becomes superfluous, in the sense that according to the Claimant's interpretation the
Part~eswere not senous in addng to their Treaty two provisions which are not sweeptible of getting any application in practice. Such an interpretation has to be rejected in
application of Rule (E) which requires that Article 2.(2) be interpreted in a manner that
does not deprive Article 4 from having any meaning or scope of applicability.
Such an unaccepted result could have been easily avoided if the Claimant had not
disregarded Rule (D) according to which the rules of general international law have to
be &en into consideration by necessary implication, and not to be deemed totally excluded as alleged by the Claimant.
In the Tribunal's opinion the non-reference to international law in Article 2.(2)
of the Sri Lanka/U.K. Treaty should not be taken as implying the Parties' intention to
avoid its application under any aspect, including its role as supplementary source providing guidance in the process of interpretation.
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The Tribunal's conclus~onIn ths respect, is not only based on Rule (D) as previously indicated, but it is supported furthermore by what was expressed by an Infirmed
author who stated that:
the U.K. BIT'., normally make no international law reference.. . Thtr dnfiing device could be argued to cloud reliance on external sources oflaw and precedent
during the life of the treaty, although this is undoubtedly not the intent. (K. Scott
GUDGEON, "Valuation of Nationalized Property...." op.cit., at p. 119-120).
53. Ftnally, it has to be recalled that In reilance upon Rule (F) the precedents
estabhhed by the Arbrtral Tnbunal in the S a r n b ~ ~case
o (1903) and by the ICJ
Chamber In the Ekltrowa Stncla case (1989).both previously referred m (supra, § 4849). are categoric In supporting the Tribunal's refusal to construe the words "hlf protecnon and secunty" as tmposing a "strict hab~lity"on the host State for whatever
losses suffered due to the datmcaon of the xnwstment protected under the trcaty.
Therefore, and tahng into consideration all the reasons stated in the previous
paragraphs (supra, 5 45-52), the Tniunal declares unfounded the Clumant's main plea
vrmng to cons~derthe Covemn~entof Sn Lanka assumlng stnct ltablltt-yunder Arucle
2.(2) of the B~lateralInvestment Treaty, w~thoutany need to prove that the damages
suffered were attnbutable to the State or its agents, and to estabhh the State's responsib~lttyfor not acang w t h "due d~hgence".
54. For the umc reasons, the Tribunal rqects the Claimant's argument based
on the most-favoured-nation clause contained in Article 3 of the Sri Lanka/U.K. Bilateral Investment Treaty.
By invoking the absence in the Sri Lanka/Swiaeriand Treaty ofa t a t simikr to
U
Article 4 providing for a "war clause" or "civil disturbance" exemption form the h
protection and security standard, the Claimant based his argument on two implicit assumptions:
(i) - that the Sri Lanka/Swieerland Treaty provides equally for a "strict liability" standard of protection in case oflosses suffered due to property destruction; and
(ii) that the mles of general international law are totally excluded and replaced exclusively by the Trcaty's "strict liability" standard.
Both assumptions are unfounded, as the Tribunal has no reasons to believe that
the Sri Lanka/Switzerland Treaty adopted a "strict liability" standard, and the Tribunal
is convinced that, in the abmce of a specific mle provided for in the Treaty itself as
/ex spuialis, the general international law Nfes have to assume their role as Iacgemlir,

-

Accordingly, it is not proven that the Sri Lanka/Switzerland Treaty contains &s
more fivouable than those provided for under the Sri Lanka/U.K. Treaty, and hence,
Article 3 of the latter Treaty cannot be justifiably invoked in the present case.
55. Faced with the task of adjudicating the Claimant's "alternative submission", the Tribunal has to provide an answer to the various arguments raised by both
Parties with regard to the Interpretahon of Article 4 , the inter-relation behucen 4.(1)
and 4.(2),their respective scope of application, as well as the burden of proof assumed
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by each Rrry in evidencing the existence or non-existence of the conditions required
for the applicability of the rules and standards referred to in both paragraphs of Article
4.
56. In determirung the applicability of either paragraph of Aruclc 4, the Tribunal shall be guided by the same rules of interpretation previously prescribed &om
(A) to (F) (supra, § 40).
Nevertheless, in order to handle the legal issues related to evidence, the abovestated canons have to be complemented by taking into consideration the following established international law rules:

Rule ((2)- "There exists a general pnnc~pleof law placing the burden of proof upon
the cla~mant"(Bm CHENG, General hncipls o f h w m Applied by In&natianal
Courts and Tribunals, Groaus Publications, Cambridge, (1987), p. 327, and the
supporting authorities referred to theretn).
Ruk (H)- "The term actor in the principle onus pnbandi actoti incumbit is not to be taken
to mean the phnnff fmm the procedural standpoint, but the real clamant In
view of the issues tnvolvcd" (Ibid.,p. 332). Hence, with regard to "proof of indtvidual allegationsadvanced by the parties in the course of proceedings, the burden of proof rests upon the party alleging the Lct" (Ibid.. p. 334; and Dunurd V.
SANDIFER, Evidence before lntmtiotaal Tribunals, University Press of Virginia,
Charlottesv~lle,(1975), p. 127, footnote 101).
Rule (I)- "A Party having the burden of proof must not only bung evidence In support
of his allegations, but must also convince the Tribunal of their truth, lest they be
disregarded for want, or insufficiency, of proof' (CHENG, op.cit., p. 329- 331,
with quotations &om the supporting authorities).

Rule (J- 'The internationalresponsibility of the State is not to be presumed. The party
alleging a violation of international law giving rise to international responsibility
has the burden ofproving the assertion" (2% T a n p Horn case (1924);the Cwjic
Chminel case (1949),and the Belgium Claims case (1930) referred to by CHENG,
at p. 305-306).
Rule (Kt "Intemationa1 tribunals are "not bound to adhere to strict judicial mles of
evidence". As a general principle "the probative force ofthe evidence prrsented
is for the Tribunal to determine" (SANDIFER, op. at. pp. 9 and 17; Awmd 4
1896rendered in the Fabian; case between France and Venezuela, Rrpntory. op.
cit., Vol; I, p, 412-413; and the 1903 Award rendered in the F r ~ q uease
i by the
Spain/Venezuela Mixed Claims Commission, which considered this rule as expressing "the unanimous conviction of the most conspicuous writen upon international law" and relying inter alia on Article 15 of the Ruks for Arbitration
between Nations adopted in 1875 by 1'Imtifut de b i t International, and what
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MERIGNHAC wrote at p. 269 of his ?iaite' de ['Arbrfrage Intemalionol--U N . Reports, op.cit., Vol. X . p. 751-753).
Rule {L)-In excrcizing the "Tree evaluation of evidence"

provided for undcr the previous Rule, the internaciontll tribunals "decided the case on the strength of the
evidence produced by both parties", and in case a party "adduces some evidence
which primafarie supports his allegation, the burden of proof shifis to his opponent (SANDIFER, op. nt., pp. 125, 129, 130, 170-173, relying upon the Parker
case of 1962 adjudicated by the Mexico/U.S.A. General Claims Commission,
U . N . Reports, op.cit., Vol. IV,p. 36-41; the ICJs' Ambatielos and h y l r r m cases).

Ruk (MJ- Finally, "In cases where proofofa fact presents extreme ditEculty, a tribunal
may thus be satisfied with Ins conclusive proof, i.e., prima fecie evidence"
(CHENG, op.n'r.,p. 323-325, with quotations from the supporting authorities
and cited with approval by SANDIFER, at p. 173).

57. In che light ofall the legal Rules h m (A) to (M) stated herein above ($40
and 56), it becomes clear that Anick 4.(2) regulated a specific situation by adopting a
standard of responsibility representing a certain degree of particularity, and which
becomes applicable only in cases characterized by the cumulative existence of three
factors:
(a) - that the destruction of propcrty not only occurred during hostilities,
but more precisely such destruction has been proven to be committed
by the governmental forces or authorities themselves;
@) - that the destruction was not caused in combat action, since the higher
standard of liability ("adequate compensation" payable in "freely transferable" currency) is linked with the assumption of unjustified destruction committed out of combat; and
(c) that the destruction was not required by the necessity of the situation,
as the existence of a combat would not be sufficient per re to alleviate
the responsibility of the governnlental forces and authorities, once it has
been proven that the security forces bypassed the reasonable limits by
undertaking unnecessary destruction.
58. Moreover, it has to be noted that the foreign investor who invokes the applicability ofslid Article 4.(2) assumes a heavy burden of prooc since he has, in conformity with Rules (G)and 01, to establish:
(i) that the governmental forces and not the rebels caused the destruction;

-

(ii) - that this destruction occurred out of "combat";

(iii)

- that there was no "necessity", in the sense that the destruction could
have been reasonably avoided due to its unnecessary character under the
prevailing circumstances.
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59. Exercizing its discretionary power in evaluating the evidence produced by
both Parties during the proceedings of the present case in conformity with che abovestated Ruks (K)and (I), the Arbitral Tribunal considen that:
(a) There is no doubt that the destruction of the premises which existed
in Serendib's Farm took place during the hostilities ofJanuary 28, 1987.
and the loss of the shrimps harvest occurred during the period rn which
the governmental securicy forces occupied the Farm's fields;
@) - Nevertheless, there is no convincing evidence produced which sufficiently sustains the Claimant's allegation that the firing which caused
the property destruction came fiom the governmental troops, and no
reliable evidence was adduced to prove that the shrimps were lost due
to acts committed by the security forces;
(c) Equally, no convincing evidence was produced which sufficiently sustains the Respondent' s allegation that the firing which caused the destruction of the property came from the insurgents resisting the security
forces.
60. Therefore, the Arbival Tribunal finds that the ftrst concfition required
under Article 4.(2) cannot be considered fulfilled in the present case, due to the lack
of convincing evidence proving chat the losses were incurred due to acts committed
by the govemmental forces.
At the same time, the Tribunal cannot proceed in this respect on the basis of
prima&n'e evidence adduced in hnction of Ruler (HJ or (M)since the existence of a
legal condition as important as the attributability of the damage should, in the Tribunal's opinion, be proven in a conclusive m n e r .
61. Regarding the second condition which excluded from the scope of Article
4.(2) the losses suffered "in combat action", it requires first the determination of what
is meant by "combat action" and subsequently whether the investment losses were effectively caused in "combat action".
In implementation of the above-stated Rule (B)(supra, § 40). the a r m "combat
action" has to be understood according to its natural and hir meaning as c o m m d y
used under prevailing circumstances, i.c. within the context ofguenilla warfare which
characterizes the modem civil wars conducted by insurgents.

-

-

Rarely, in contemporary history actions undertaken during civil wars would take
the classical form of a regular military confrontation between two opposing armed
groups on a battle field where the adversaries engage simultaneously in fighting each
other on the spot. In most cases. the opponents in current civil war situations would
resort to sporadic surprise attacks as fir as possible from their home bases, trying to
avoid direct military confrontation through retreat to phces where pursuit could bc
extremely dificult.
Hence, a "combat action" undertaken against insurgents could be envisaged
comprising vast areas extending over the several square miles covering all the localities
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in which the hit and run operations as well as the governmental counter-insurgency
activities could take place.
62. In the llght of the fore-menhoned remarks, and taking Into consideration
the cvidence submined by both Parties throughout the atbitration proceedings, the
Tribunal is of the opinion that the operation "Day Break" undertaken on January 28,
1987, agalnst the "Tiger" fighters belonging to the movement known as LLTE, in
order to regaln control of the Manmunai area, qualifies as "combat action".
Accordingly, the losses caused as a result of said "combat action" are not covered
by Article 4.(2) of the Sri Lanka/U.K. Bilateral In~estmentTreaty, since they fill
within the explicitly excluded category.
63. The third and final condition provided for in Article 4.(2) relates to the
"necessity of the situation", in the sense that the State mponsibilty under said disposition can only be engaged if it hac been proven that the loses incurred were not due
to "the necessity of the situation".

The term in question follows a pattern long established in practice, as a number
ofarbitral precedents r e h d ro allocate compensation for destructions that took olace
during hostilities on the assumption that these destructions "were compelled by the
the 1903 Award rendered by the Netherlands/Veneimperious necessity of war"
zuela Mixed Claims Commission in the Dania Bembeluk case, Reperco'y.. .op.cit.. vol.
I , § 297-280; and the Special A d Hoc A r b i d Tribuml adjudicating the Hanimm case
between the U.K. and the U.S.A.). The doctrinal authoritiesapproved that reasoning
mainly justified by the extreme d~fficulty,described as "next to impossible", of obtaining the reconstruction in front ofthe arbitral tribunal ofall the conditions under which
the "combat action" took place with an adequate repomng of all the accompanying
circumstances (cf RALSTON, The t a w and hmdun of Intcmational Tribunak, (19261,
p. 391; and C. EAGLETON, The Responsibility ojstari in International Law, (1928),
155).
64. In the present caw, neither Party was able to provide reliable evldence explaining w t h precision the conditions under which the destructions and other losses,
mainly of the shrimps crop, took pkce. Under these circumstances, it would be extremely difficult to d e c e d n e whether the destruction and losses were caused as an inevitable result ofthe "necessity of the situation", or. on the contrary, were avoidable if
the governmental security forces would haw been keen to act with due clligence.

(a.

b.

Therefore, the Tribunal deems appropriate to rely on the above-stated Rule 0,
accordingto which "the international responsibility d t h e State is not to be presumed"
(SUP, § 56).
Consequently, all three conditions necessary for the applicability of Article 4.(2)
are pruven to be non-ewistent in the present case, and Article 4.(1) becomes the only
part of Ardcle 4 providing remedy that could be-available for the Claimant to base his
cla~msthereunder.
65. For the applicab~lrtyof Article 4.(1), the only condition required is the
presence of"1osses suffered".
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T h e x two key words are so clear that they do not call for interpretation in conformity with VATTEL's Ruk (A) which renden any attempted departure from the
plain meaning of the u'od a violation of international law rules on treaty interpretation.
Undoubtedly, the term "losses suared" includes all property destruction which
materializes due to any type of hostilities enumerated in the text ("owing to war or
other armed conflict, revolution, a state of national emergency, revolt, insurrection or
riot in the temtory").
Equally, the mere fact that such "losses suffered" do exist is by itselfsufficient to
render the provision of Article 4.(1) applicable, without any need to prove which side
was responsible for said destruction, or to question whether the destruction was necessary or not.
In esscnce, the scope ofapplicability dArticle 4.(1) is not subject to any kgal restrictions. Hence, it extends as kxgewalis to all situations not covered by the special
rule of Article 4.(2), including necessarily c a m where no proof bas been established
to determine whether the governmental forces or the insurgents caused the property
destruction.
66. The only difficulty encountered under Anide 4.(1) does not relate to its
interpretation or conditions of applicability, but to the type of remedy provided for
thereunder.
Precisely, Article 4.(1) does not include any substantive mIes establishing direct
solutions; i.e. material rules providing remedies expressed in fixed and definitive terms.
Like conflict-of-Iaw rules, Article 4.(1) contains simply an indirect rule whox function
is limited to effectinga reference (mvoi)towards other sources which indicate the solution to be followed.
According to the undisputed pIain language of Adcle 4.(l), the investoralready enjoying the "fill security" under Article 2.(2) of the Sri Lanka/U.K. Treatyhas to be accorded treatment no less hvourable than:
(i) that which the h a t State accords to its own nationals and companies; or

-

(ii) - that accorded to nationals and companies of any Third State.
Taking into account the absence of restrictions, whether explicit or implied, and
the generality of the text, the "no less hvourable treatment" granted thereunder coven
all possible cases in which the investments suffer losses owing to events identified as
including "a state of national emergency, revolt, insurrection, or riot", with regard to
remedies enumerated in the text itself: "restitution, indemnification, compensation or
other settlement".
67. Consequently, it could be safely ascertained that the Bilatenl Investment
Treaty, through the above-stated renwi technique, had not left the host State totally
immune from any responsibility in case the foreign investor suffers losses due to the
destruction of his investment which occurs during a counter-insurgency action undertaken by the governmental security farces.
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In implementation of Anicle 4.(1), the host State could find itself in such a simation bound to bear a certain degree of resporsibiiity to be determined in implementafion of the renvoi contained in that Article 4.(1).
Once faihre to provide "full protection and security" has been proven (under
Anicle 2.(2) of the Sri Lanka/U.K. Treaty oc under a similar provision existing in other
bilateral Investment Treaties extending the same standard to nationals of a third b e ) ,
the host State's responsibility is established, and compensation is due according to the
s standards previously developed with regard to the
general international law ~ l e and
State's tsilure to comply with its "due diligence" obligation under the minumum standard of customuy internabod law.
68. It should be noted in this respect that in the Government of Sri Lanka's
own words, w internat~onalresponsibil~tycould be engaged "lf it f31ls to act w t h due
diligence" (Rerpondent's Counter-Memorial, at p. 28, ~ c o n dparagraph).
In the sentence starting at the end of the same page and continued on the following page, it was clearly stated that:
If thc government's lack of due dii~gencecaused otherwise unnecessuy dcstruction, then the government would ... have violated i s obligation under Anicle
2.(2)....

The reference to the "lack of due diligence" emerges from the Government's
basic assumption, according to which:
the language "full protection and security" is comma in bilateral investment
treaties, and it incorporates rather than ovemdn, the customary international kcgal standard of resptporuibhity. This international leg1 sandard requires due diligence on the part ofthe states, and reasonablejust~ficationfor any destruction of
property (Rerpondent's Counter-Memondl, at p. 27).

69. Hence, any foreign investor, even if his national State has not concluded
with Sri Lanka a Bilateral Investment Treaty containing a provision similar to that of
Article 2.(2),would be entitled to a protection which requires "due diligence" fmm
the host State, i.e. Sri Lanka. Failure to comply with this obligation imposed by customary international law entails the host Stare's responsibility.
The Letter of September 13,1989, containing the Government of Sri Lanka's response to the Tribunal's Order dated June 27, 1989, confirmed that:
The Government's obligation in such circumstances under customvy international law is to exercise due diligence to protect alien individuals or companies
from investment losses (paragraph (c) of said letter, with reference to authorities
staring thau "A state on whosc tcmtory an insurrection occurs is not responsible
for loss or damage sustained by an alien to his person or property unless it can be
shown that the government of thir state was negligent in the use of, or in the Gilure to use, the forces at its disposal for the prevention or suppression of the insurrection".
The Respondent's submissiin as expressed in the Letter's final paragraph reads as
follows:

Thus, thc mere occurrence of Investment losses by an alien, such as AAPL, docs
not render the Government responsible to compensate the alten for tlie losses.
Rather, the Government is oblrged to compensate the allen only In the event the
allen demonstrates that the Government fallcd to act reasonably under the clrcumstances.
70. Within the context of the latter alternative, the Tribunal has to envisage
whether effectively Sri Lanka's responsibility could be sustained under international
law which has to be considered applicable by virtue of the mwi provided for in Amcle
4.(1), comblned with the conventional standard of "&I1 protection and security" stipulated in Article 2.(2), as well as in other Bilateral Investment Treaties concluded by
Sn Lanka.
71. But, beforc turning to undertake that task, the Tribunal has to emphasize
that the Respondent referred in the september 13,1989 Letter to another legal ground
available by virtue of the m v o i contained in Article 4.(1), which is the State's responsibility under the rules of the domestic legal system.

As indicated in paragraph (B)of said letter, previously quoted in its entirety (supra,
§ 36), the Sri Lankan Law provides, for the person who suffered losses owing to armed
hostilities, "a remedy under lex aquilian principles, namely, for intentional or negligent
wrongdoing".
Nevertheless, the Tribunal deems appropriate, for procedural considerations, not
to delve into the domestic law responsibility, since the Sri Lankan Law was not fdly
pleaded during the present arbitration proceedings.
111-The lagal and Factual Considerations
on which the Hesponden!'s Responsibility is Established
72, it is a generally accepted rule of International Law, clearly stated in international arbitral awards and in the writings of the docmnal authorities, that :
(i) A State on whose territory an insurrection occun is not responsible for
loss or damage sustained by foreign investors unless it can be shown that
the Government of that state &led to provide the standard of protection
required, either by treaty, or under general customary law, as the case may
be; and
(ii) Failure to provide the standard ofprotection required entails the state's
international responsibility for lows suffered, regardless of whether the
damages occurred during an insurgents' derisive act or resdting from
governmental counter-insurgency activities.
73. The long established arbitral case-law was adequately expressed by Max
HUBER,the Rapporteur in the Spanish Zone ofMorosm claims (1923), in the following
terms:
The principle of non-responsibility in no way excludes the ducy to exercise a certain degree of vigilance. If a state u not responsible for the revalutionary events

-
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themselves. it may nevertheless be responsible, for what its authorities do or not
to do to ward the consequence, within thc limits ofpos~ibity.(Translation from
the French original text reported by CHENG, in his general principb ..., op.n't.,
at p. 229).
Furthemorc, the famous arbitrator rndicated that the "degree of vigilance" required in proving thc necessary protection and security would differ accordrng to the
circumstances.
In the absence of any higher standard provided for by Treaty, the general international law standard was stated to reflect the "degree of security revonably expected". Max HUBER indicated in this respect:
Du moment que la vigilance aerc6e tombe manifestcment w-dewus dc ce
niveau par rapport aux msoniaann d'un Etat Ctranger dCterzninC, ce demier est
cn droit dc u consid6rer comme lCsC dans des intCrCts qui doiventjouir de la protection du droit international (Rnpport, U.N.Recueil do Sentenus Arbitrales, wl.
11, p. 634; and in Repertoy ..., op.ci&.,p. 426).
In implementatson of s;ud standard of vigilance "qu'au point de vue du droit international I'Etat est tenu & garantir", HUBER arrived in his award rendered on May
1, 1925 (BnfanrcProperty caw between Spain and the U.K.) to hold Span responsible
for: "manque de dil~gencedans la prevention des actes dommageables" ( U . N . Recueif
des Sentences.., op.cit., p. 6451, and in the Mefilka-Ziat, Ben Kiran case he went as t;?r as
to declare the authorities responsible for: "neghgencc qui fiisemt la complicitt" (Ibid.,
p. 731).

74.

Another reputed arbitrator and author, RALSTON acting as Umpire in
the Sdmbigo caw between Italy and Venezuela, did not hesitate to declare:
The umpire .... accepts the rule that if in any case of reclamation submitted to
h ~ mit is alleged and proved that Venezuelan authorities fiilcd to exercise due diligence to prevent damages from being inflicted by revolutionists, that countcy
should be held mponsibk (U.N.
Rmrdl d u Smt*las Arbihales, Voi. X , p.534).

75. O n various other occasions, the State Responsibility had been admitted for
Mure to provide the required protection, as witnessed by the fiolowing examples:

-

In the 1903 Kummerotucase, the GerrnanyNenezuela Mixed Claim Commission declared:
substantially all the authorities on international law agree that a nation is rcsponsibk for acts of revolutionists under certain conditions such u lack of diligence.
or negligence in %g to prevent such acts, when possible, or as fu as possible
to puhsh the wrongdo &d nuke reparation for the injuring ( R ~ O & Orir.,
~ .
vol 1, p. 37);

- In Max HUBERS Report of 1925 on "the Individual Claim" (Spanish Zonr of
Momao cases), he treated the failure to provide the neccsary protection and security
as an omission or inaction, and considered that:
Son est fond6 i envisager cette inaction comme un manquement iune obligation
internationale (Rcpcrtory,vd. 11, p. 430);
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- In the 1926 Home ltltrtranre Cornparty case, the Mexico/USA General Clairn
Commission emphasized the importance of the "duty to protect", which required undertaking all "means reasonably necessary to accomplish that e n d (Ibid., p. 433).

- In three successrve years (1927, 1928, and 1929), the Mexico/USA General
Claims Cornmission declared that the Mexican Government is to be responsible for
what could be characterized as "lack of protection" in case this has been prwen (the
David Ridtards casc (1927). the Orienral Navigation C o . case (1928). and the EM.Smith
case (1929), Repertory, vol. 11, p. 435-437).
- Ln the Kctor A. Ennetins case (1929), the Presiding Commissioner, Dr. SINDBALLE, in response to the ciaim tht the Mexican authoritiw failed "to afford pratection to the interest of Ermerins", arrived at the conclusion that in the circumstances of
that case:
a cnme of this nature could not have taken place, ~fthe authont~csof the town
had properly fulfilled thew duty to afford protecnon to the propeq of Ermenns
(C'.N. reporis oflntrmatronal Arbrrrai Awards, vol, IV, p. 476-477);

-

In both the Chapman case and the Mn. Mead case, adju&catcd in 1930 by
Mexrco/USA General Clatms Commlsrton, 111 sprte of the msu&clency of the records
submlrted, the Conuntuton, relred on sworn affidavrts and non-ofic~alrepom rntroduced as evldencc In order "to sustarn the charge oflack of protecuon" (U N. Repom,
op a t , Vol. IV, p. 639 and p 656-657);
In the Dexter Balwin case (1Y33), the Panarna/USA General Clalm commasmn,
condemned the local authontresi farlure "to afford protecnon" (Repertory, vol 11, p.
442);

- In thc 1937 two cases concerning Mr. Brawmann and Frances Healey agarnc the
Republic of 'lhrkcy, the Government was declared rrsponsible according to NIELSON5 ruling on the basis that "reasonable care to prevent injuries" was not afforded
(Ibid, p. 443-444).
76. In the lrght of all the above-mentioned arb~tralprecedents, it would be a p
propriate to consider that adequate protection afforded by the host State authorities
constitut~ra primary oblsgdtwn, the failure to comply with which creates international
responsibility. Furthermore, "there is an extensive and consutent state practice s u p
porting the duty to exercise due diligence" (BROWNLIE, System o j the Law of
Nations, State Responsibihty-Part I, Oxford, 1986, p. 162).

As a doctrinal authority, relied upon by both Parties during the various stages of
their respective pleahng in the present case, Professor BROWNLIE stated categorically that:
Thcrc is general agreement among writers that the rule of non-responsibility cannot apply where the government concerned has failed to show due diligence
(I'rincipfesof Public International Law, Third Edition, Oxford, 1979, P. 453).
Afrer reviewing all categories of precedents. including more recent intemational
judicial case-law, the learned Oxford University Pmfessor aniwd, not only to confirm
that international responsibility arises from the mere "&lure to exercise due diligence"
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tn providing the required protection, but also to note "a sliding scale of liability related
to the standard of due diligence" (State Responsibility. op. cil. p. 162 and p. 168).
In addition, special attention has to be gwen to the following passag+%of
BROWNLIE'S writings which seem to be of particular relevance to the present case:
- "Unreasonable acts of vlolrnce by police oficers ... also give rise to xsponstbiiity" (Principles, op. cit.. p. 447);
- "Substanoal neghgence to rake reasonable precautionary and preventtve actton" ts deemed suffictent ground to create "responstbtlity for damage to foreign
public and pnvate property in the area" (Ibrd , p. 452),
- In commentmg the IC] Judgment rendered in the Colfrc case (1949). the fact
that "nothlng was attempted to prevent the d~saster"was qual~fiedas "grave
omas~on"whlch tnvolved the tnrernatlonal rcsponsibtl~tyof AIbanta (Stare Respmabiltty, op. ot., p. 154);
- Wtth regard to the IC] Judgment rendered tn the Hostages case (1980), Profeswr BROWNLIE emphasizes Iran's failure "to take approprtate steps to ensure
the protectlon" rrqutred under the "&I1 protectlon and security" provuton of the
Iran/U S A Amity, Navlgatron and Commerce Treaty ([bid p. 157)

.

77.

A number of other contemporary international law authorities noticed the
"sliding scale", from the old "subjective" criteria that takes into consideration the relatively limited cxisting possibilities of local authorities in a given context, towards an
"objective" standard of vigilance in assessing the required degree of protection and security with regard to whar should be legitimately expected to be secured for foreign
investors by a reasonably well organized modern State.
As expressed by Professor FREEMAN, in his 1957 Lectures at the Hague
Academy of International Law:
The "due dihgcnce" is nothing more nor less than the reasonable measures of
prevention which a well-administered government could be expected to exercise
under similar circumstances (Respnribrltty ofstates.. op. at., p. 15-16).

..

Accordmg to modem docmne, the violation of international law entailing the
State's responsibility has to be considered constituted by "the mere lack or want of diligence", without any need to establish malice or negligence ( c j C.F. AMERASINGHE. Stafe Responsibilifyjw lnjuriPJ to Aliens, Oxford, (1967). p. 281-282; F.V.
GARCIA-AMADOR, 7hP Changing Lazu ofln~emtionalClaims, vol. I , (1987), p.
115,118; M. BEDJAOUI, "Responsibility of States: Fault and Strict Liability", Encyclopedicr afPublic Intentatioml Lnu,vol. 10, (1987), p. 359; and K. ZEMANEK, "Responsibility of States: General Principles", Ibid., p. 365).
78. In the light of the above-stated international law precedents and authoritia, the arbitral Tribunal has to review the evidence submitted by both Parties in the
present case in order to establish the proven Gets, and to determine whether these ficts
sustain the Claimant's allegauon that the Respondent Government failed to comply
wlth its obtgatlon under the Sn LanMU.K. Bdateral Investment Treaty (particularly
the standard provldcd for In Artlcle 2.(2), as well as by m e of the rules govemng

Stare responsibility under general international law (which becomes necessarily applicable by v i m of the renvoi contained in Article 4.(1) of the Treaty)).
79. The Clalmant's caw on the facts surroundtng the events of January 28,
1987. as initially submitted can be summarized as follows:
(a) - "During the later pan of 1986 and into 1987, the Government of Sri
Csnka was ficed wtth grave difficulties because of terrorist activities, includtng terrorist activities in that part of the country which 1s near Serendib Seafoods. Ltd. farm" (Claimant's Memorial, P. 7);
(b) - The rnanagcment of Serendib cotnpany had been closely cooperating
"wlth the security authorittes tn the region", and " was ready and wiiling to cooperate with the Govemment" (Ibid., p. 8-9);
(c) - The destructton and killing which took place on January 28, 1987
"was caused by special security forces", undcr circumstances which
"strongly suggest that this incident was a wanton use of force not required by the exigencies of the situation and not planned pursuant to
any combat action" (ibid., p. 8);
(d) The burning of Serendtb's "office structure. repair shed, store and
dormttory", the opening of the slu~cegates to the grow-out ponds, thus
destroytng the shrimp crop, as well a$the execution of "21 staff members of Screndib Staff', was not needed since "less destrucuve actlonshort of wholesale destructton and murder- could surely have been taken by the Srt Lankan special secuncy forces" (Ibid., p. 9 and 10).
In order to substantiate the Claimant's version of the January 28th. 1987 events,
a number of sworn affidavits were submitted with the Claimant's Memonal, all emanating &om the former Serendib employees or relatives of dead former employees, together with copies of two letters addressed by Serendib's Managing Director to the
President of the Republic on February 2, and February 9, 1987 (Exhibits form (F) to

-

0')).
80. In the Claimant's Reply to Respondent's Counter-Memorial, special additional emphasis was put on reiterating that "the destruction and the killings on January
28, 1987 were caused by the STF". and the following supplemental points were particularly stressed:
- "the Serendib farm was not a terrorist facility":
- "the STF did not meet with violent resistance from the farm on January 28.
1987";

- "cxtcnsive combat action did not occur at the farm becwecn terrorists and the

STF";and
"that Respondent has admttted iu ltabihcy by offertng compensation payments
to famhes of the stafTmembcrs ktlled by the STY (Cfatmant's Reply, p. 72).
Among the documents attached to Claimant's Reply to the Respondent's
d aspects of the events that
Counter-Memorial, only one Exhibit related to the f
took place on January 28, 1987, and during the following days was submitted as

-
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"Exhibit 00". The document in question contains a letter addressed to the Managing
Director of Sercndib Conipany by the Batticaloa District Citizen's Committee about
the results of the visit of the farm that wok place on February 10, 1987.
81. Furthemore, the only person who gave testimony in front of the Tribunal
during the oral phase ofthe arbitration proceedings was the Managing Director of Serendib Company, Mr. Victor Santiapillai, whose two letters to the President of the Republic were submitted as evidence by the Claimant according to what has been
previously incficated (Claimant's Exhibits (M) and (P)).
Mr Santiapillai was exarmned by the CIaimant's Counsel and cross-examined by
the Respondent's Counsel.
82. The Respondent's case provided a different version of the facts, which can
be summarized as follows:

- "The Government of Sri Lanka was seeking ways to prevent the
spread of terrorism and the erosion of Government control in the towns
surrounding the shrimp firm" (Govcmmenr's Counter-Memorial, p. 3);
(b) - "that the Serendib firm was, in the months preceding the operation
(ofJanuary 28, 1987), used by Tiger rebels as a base of operations and
support" ([bid., p. 4):
(c) - "That the firm's management cooperated with the Tigers (Ibid., p. 4)
(d) "That operating out of the farm (and the surrounding area) the Tigers
violently resisted the Special Task Force raid". and "intense combat action occurred at the firm between the Tigers and the special Task Force
during the raid" (Ibid., p. 4);
(e) - "Any destruction of the hrm which occurred was caused directly by
terrorist action (in particular, mortar fire), and not by thc Special Task
force" (ibid., p. 41).
83. During the first exchange of the written pleadings, the Respondent's case
on the facts concerning the events ofJanuary 28.1987 relied exclusively on three Exhibits submitted with the Counter-Memorial, which contain:
(i) Document containing the Report of Assistant Superintendent Nimal
Lewke, dated February 2, 1987, and addressed to his superior, Superintendent Karunasena, Commander of the Special Task Force (Exhibit No.
34);
(ii) Document dated February 1, 1987, by virtue ofwhich the Operation's
Commander Superintendent Kamnasena addressed his Report to his superior, Superintendent Sumith Silva, the Coordinating Officer of Batticaloa (Exhibit No. 35); and
(iil) - Three internal correspondence within the General Intelligence & Security Deparunent of the Ministry of Defense, dated successively February 3. 1987, February 9,1987, andMarch 18, 1987, d related to the hte
of Serendib's prawns which were in the farm ponds and disappeared after
the farm's destruction on January 28, 1987 (Exhibit No 36).
(a)

-

-
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84. The text of the Respondent's Rejoinder contained no new elaboration on
the facts, but its enclosures comprised two additional Exhibits related to the events of
January 28, 1987, which are:
dated October 17, 1988 (Exhiblt No. 38) emanating
(i) A sworn
from the same Mr. Karunasena, the author of the report previously submitted as Exhibit No. 35; and
(ii) A sworn affidavit dated also October 17, 1988 (Exhibit No. 39), emanating from Mr. Sumith Silva, the area Coordinating Off~ctxto whom
Mr. Karunasena's Reporr has been previously submitted.

-

-

85. Exercising its recognized prerogatives with regard to the evaluation of the
entire evidence submitted by both Parties taken as a whole, and after careful conslderation of all arguments ralsed dunng the proceedings related to the factual aspects of
the case, the Arbitral Tribunal came to the following conclusions:
(A)

- Both Parties are In agreement about one fict; that the infiltration by the
rebels of the area in whlch Serendib's firm was located rook such magnitude that
the enttre d~stricthad been for several months bcfore January 1987 practically out
of the Government's connd.
Though such admitted slhlatlon would have rased logically the question of
whether there was during that penod failure from the Government's part to
provlde "full protection and xcunty" according to the objective standard suggested to be applicable, said question remains theoret~calsince there were no
claimed "losses suffered" due to the lack of govem~nentalprotection throughout
that period.
The Respondent rimer contes~edthe evidence gven by Mr. Santiapillat,
ne~therduring the written phase of the proceedings, nor when he gave his tatimony at the Oral Hearing, about what he expressed in his letter of February 2,
1987, addressed the Sri Lankan President of the Republic by stating.
we maintained very coda1 rclauonship with the senior officers of the wcurity
forces in Batticaloa, repeatedly told them that, if they had the slightest rexrvation
about any of our Bamcaloa staff they should let us know quietly and we would
take actlon dlrectly to get such persons out of the company.

-

More importantly, Mr. Santiapillai, indicated that:
On last visit to Batticaloa, (he) met Sumith de Silva, Coodinating Oficer for the
area, on January 17,1987, (and) introduced (to him) the new Farm Manager (Mr.
Karunargy), who was appointed on 1 January 1987 Farm Manager, afier having
worked for the Company since la inception.
He added, that during that visit to Mr. Sumith de Silva on January 17, 1987, the
latter:
assured me ... that he had no such reservation
In his Affidavit prepared and sworn in October 1988; i.c. after Mr. SantiapiUa's
letter was produced as evidence by the Claimant In the present case,the same Mr.
Sunlith dc Silva did not contest that the meeting in question took place at the
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indicated date (just 10 days before the January 28, 1987 operation), he did not
contradict the substance of the reported discussion, and he did not deny the existence of "cordial relationship" as nlanifesred by making "enquiries from government officials" before recruiting staff and readiness to dismiss whoever the
authorities have "the slightest reservation" about him.
In the light of said uncontested evidence, the Tribunal is of the opinion that reasonably the Government should have at least tried to use such peaceful available
high level channel of communication in order to get any suspect elements excluded fiom the farm's staff: This would have been essential to minimize the risks
of killings and destruction when planning to undertake a vast military counterinsurgency operation in that area for regaining lost control.
The Tribunal notes in this respect that the hilure to resort to such precautionary
measures acquires more significance when taking into consideration that such
measures fall within the normal exercise of governmental inherent powers-as a
public authority -entitled to order undesirable persons out h m security sensitive
areas. The failure became particularly serious when the highest executive officer
of the Company reconfirmedjust ten days before his willingness to comply with
any governmental requests in this respect.
Accordingly, the Tribunal considers that the Responderu through said inaction
and omission violated its due diligence obligation which requires undertaking all
possible measures that could be reasonably expected to prevent the eventual occurrence of killings and property destructions.
(c)- There are no reasons to doubt the Respondent's submission regarding the long
planned character ofthc January 28, 1987 operation given the code-nune "Day
Break" which obtained prior high level clearance. But the Tribunal does not
consider the military reports prepared at a later date conclusive evidence with regard the alleged heavy firing coming "from the direction of the Prawn Farm",
or that "the enemy hold up in the Farm" and resisted the security forces during
a period over two hours.
The repom of the two officersare contradicted on these specific points by the information contained in the affidavits sworn by Mr. Kirupakara, the casual worker
at Serendib hnn (Exhibit F), and by Mr. Selbamamby, the tractor driver at Serendib farm. Both provide more detailed account as eye-witnesscr about what effectively happened on the spot with extreme rapidity between 7.45 in the
morning, when gunfire came "in the direction ofthe otfice" causing the employees to "rush into the Farm office for shelter". and 8.00, when "three officers attached to the STF entered the offtce". The taking-over of the Farm by the
security forces faced no resistance according to these two eye-witnesses, and there
were no destructions at chat time, as witnessed by the fact that the tractor driver
returned later in the day to the Farm with four members of the security forces to
take certain equipmenu from the Farm Office, which implies that it remained
non-destroyed till then.
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Moreover, it has to be noted that of the officers' reports ralse certatn tssue ofcredibrltty with regard to thew chronolog~calorder, stnce unexpectedly the commander of the operation, Mr Karunaxna who was observtng from a hellcopter
reported to hrs superlor the Area Coordznating Officer Sumtth de Sllva on February 1 , 1987, before recetvtng any report from his assistant Mr Lewke who effectlvely conducted on the ground the operation of taktrtg over the farm fac~lltles
(the latter's report a dared February 2, 1987)
Therefore, the Respondent's verslon of the cvena has to be considered lack~ng
convlnctng evtdence wlth regard to the aliepnon that the farm became a "terronst factlity" whlch "v~olently resisted the Special Task Force" through an
"Intense combat action" that "occurred at the Farm"
Apparently, the oEcers' verston of the events, whtch are not substanttated wlth
any credlble evidence, and whlch are eontradlcted by the Atfrdavlts subm~ttedby
eye-wttnenes, were Intended to cover up their lnabthty to prevent the destructlon of the farm
Ne~therParty succeded in prov~dlngthe Tribunal wlth convincing evi(d)
dence about. ($)-the circumstances under which the destruct~onof the premlses
took place after they came under the control of the governmental forces, (uj
who are the penons responsible for the effectlve destructton ofthe farm prem~xs,
(lit)-how war the destruction cornmltted; and (tv)--how the subsequent acts
causlng the loss of the prawns tn ponds took place
The Kespondent could have at least provlded the results of lnvestlgatlons conducted m this respect by the competent Sn Lankan authont~es,parttcularly slnce
all the events m questton took place dunng the two weeks penod when the farm
was under the exclustve control of the secunty forces

-

In final analysts, no conclusive evidence exis&sustaining the Claimant's allegation
that the special securih, forces were themselves the actors of said destruction
causing the losses suffered.
At the same time no conclusive evidence sustains the Respondent's allegation that
the destruction were "caused directly by the terrorist action".
Hence, the adjudication of the State' responsibility has to be undenaken by determining whether the governmental forces were capable, under the prevailing
circumstances, to provide adequate protection that could have prevented the destructions &om taking place totally or partially.
In this respect, it has been already indicated that the governmental authorities
should have undertaken important precautionary measures to get peacefully all
suspected persons out of Serend'ib's farm before launching the attack, either
through voluntary cooperation with the Management of the company or by ordering the Company to expel the suspected persons.
The reports of Messn. Lewke, Karumasena, and Silva, as well as the sworn a&davits of the last two senior officers, provide certain indications that the governmental authorities failed to undertake such measures because they were
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considcririg as suspected guerrilla supporters the entire Management of Serendib
Company, starting korn the newly appointed farm manager Mr. Kamnargy, up
to the american Manager. Mr. Bruce Cyr. Even Mr. Santiapillai rhe Managing
Director was accused of "complic~tywith LLTE as far as the management of the
Prawn Farm 1s concerned (Paragraph 8, of the Report of the Commandand
STF dated March 18, 1987, Respondent's Exhibit No. 37, which referred to "evidence" against the Managing Director to that effect).
If th~shad bcen cffectlvely the case, rn the oplnlon of the Tribunal, the legrtlmate
ex~ectedcourse ofact~onagalnst those suspected persons would have been e~ther
to institute judictal investigations against them to prove their culpability or innocence, or to undertake the necessary measures in order to get them off the Company's fam But. as previously explained, nothing of the sort took place. O n the
contrary, only ten days before the January 28, 1987, operation no compla~nts
wcre voiced awnst any ofthem, including the newly appointed farm manager
Mr. Kwnargy, dunng the meeting of Mr.Sanriapilh with the Area Coordmnating Officer Mr. Sum~thde Sllva. The mere fact that Mr. Karunargy had been the
first pemn who lost hts 11fedunng the first hours of the operation "Day Break",
under the circumstances described by Mr. Kirupakara tn his Affidavit (Claimant's
Fxhibit fl and Mr. Selbathnamny in hir AEdavit (Claimant's Exhibit C),casts serious douba about the abtlrty of the security forces which took control over Serendib's farm to pmv~dethe required standard of protection in preventing human
losses. or afortiori ofproperty destruction, which IS by Far a less imperative objective.
Therefm, and ficed with the impossibility of obtaining conclusive evidence
about what effectively caused the destruction of the farm premises during the peFid in which the entire area was out of bounds under the exclusive control of
the governmental security force, the Tribunal considers the State's responsibility
established In conformity with the previously stated international law d e s of evidence (especially R u k (L)and (M),
supra § 56).
86. For all the legal and factual considerations contained in the present section
of the award, the Tribunal came to the conclusion that the Respondent's responsibility
is established under international law.
IV-The

Legal Consequences of the Respondent's
International Responsibility

(A)-Quantum

ofthe cornpensaiion

87. Both Partics are in agreement that whenever the State's responsibihty is established, due to hilure of its authorities to provide foreign investors with the fi~llprotection and security required under the relevant international law rules and standards,
the interested party becomes entitled to claim the type ofremedy deemed appropriate,
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which takes in the present case the form of monetary contpensation (Respondenik
Counter-Memorial, p. 28-29, p. 39, p. 40, p. 42 a ; and Government's Rejoinder, p. 1 l ss).
88 Both Partlcs are cqually In agreement about the pnnc~ple,accordrng to
whrch, m casc ofproperty destrucnon, the amount of the compensation due has to be
calculated In a manner that adequately reflects the full value of the Investment lost as
a result of sa~ddestructton and the damages Incurred ar a rcsult thereof
The basic rule long estabhshed m th~srespect was clearly formulated by Max
Hubcr In the 1925 Melllla-Zat. Bn Ktm caw In the fbIlow~ngwords
Le dommage Cventuellement rentboursable ne pourralt Ptre que le domrnage dlrect, h savorr la valeur de marchandrrcr dCtruttcs ou d~sparues(UN Repons oflnrmatlonal Ah~fratronAwavds, vol 11, p 732)
Thus. the task of the Tr~bunalIn the present case has to focus on the determlnauon ofthe "value" ofthe Cla~mant'snght whtch suffered loses due to the destmctron
that took place on January 28, 1987, and throughout the following days during whlch
Serendtb's farm remalned under governmental temporary occupation (unjust~ftably
charactenzed by the Clalmant as de jato "requasltlon", stnce tt has not been proven
chat the Govemmenc used the farm to promote mown mlltary interests and to benefit
thereof).
89. Disagreement among the two Parties to the present arbltrat~onemerges
only with regard to the following two major potncs.
(i) Which elements have to be taken into consideration in calculating the
Claimant's property rights to be compensated; and
(ii) What quantum reflects the full value of the elements constituting the
Claimant: property nght to be compensated.
90. With regard to the fiat point, the elements enumerated in the Claimant's
Memorial included the follow~ng:
(A) 50%of the physical dlrect losses sustained by Serendib Company on January 28.
1987, which comprise:
(1) loss of revenue from stocks of shrimp existing by then in the ponds;
(2) - value offarm shucture and equipment destroyed, damaged or missing;
(3) loss ofinvestment in technical solfftxaining at the hrm;
(4) compensation payable to dependents of dead staff members;
(5) pond rehabilitation to resume operations.
(B) The "going concern value" of the Claimant's 50% share-holding percentage in
Serendib Company on January 28, 1987.
(C) 500h of the projected lost profits fbr a reasonable period of 18 months (Ctaimant 's
Memorial, p. 14-1 6).
91. Accordrng to the final fbrm subm~ttcdby the end of the oral hearing on
April 19, 1989, expressing the Claimant's conclusions, the Tribunal was requested to
award AAPL compcnsation that lncludes the folfowing elements:
(A) - 48.2%of the value of assests destroyed, compristng

-

-

-

-
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(I) - physical assets:
(2) - financtal assets;
(3) - intangible assets.
@) - 48.2% of Seretldibi net projected future earntngs.
92. The Respondent's Counter-Memonal, emphasized the following important aspects:
(i) - AAPL's Claims is "largely based on the illusion of expected profitability"
(Gomment's Counto.Memoriai, p. 42);
(ii) - AAPL's claim "is based on blatant double (or triple) counting. AAPL
claims entitlement not only to its share of "going concern value" of Serendib, but also to indemnification for physical losses and lost prospective
profits. Yet AAPL cannot be entitled to both, because any measurement
of the "going concern value" of Serendib on January 28, 1987, includes
a valuation of the nec book value of both Serendib's assea and in future
profitability" (Ibid., p. 43);
(iii) - "In the event the Tribunal finds the Government lkble to AAPL for
damage sustained by Senndib, the Tribunal must chose either to undertake a going concern valuation or to determine damages for "physical
loss" and lost prospective profics, but cannot lo~callyaward both" (Ibid.,
p 43).
93. During the course of the proceedings, the Respondent added another basic
objection according to which the percentage of AAPI! s share-holding in Serendrb IS
neither 50% as inttially claimed, nor 48.2% as subsequently admitted, but a far lesser
e
Development Board zhould be
percentage, since the "preference shares" of d ~ Export
taken into conaderation as an Integral part of Serendtb's equity capital.
94. The Parties were invited by the Tribunal to express their considered opinions and conclusions on that issue, by virtue of the Order ofApril 20. 1989, rendered
at the end of the oral hearing, and lengthy exchanges took place in this respect on May
22, and May 29, 1989 as previously indicated (supra, § 12).
95. In deciding on the issues under consideration which are subject to disagreement among the Parties, the Tribunal has primarily to indicate that AAPL is entitled in the present arbitration case to claim compensation under the Sri Lanka/U.K.
Bilateral Investment Treaty, on the legal grounds previously described in Part I1 of th~s
award due to the fact that the Claimanti "inwstmena" in Sri Lanka "suKered losses"
owing to events falling under one or more of the circumstances enumerated by Article
4.(1) of the Treary ("revolution, state of nattonal emergence, revolt, insurrection",
etc....).
The undisputed "investments" effected since 1985 by AAPL in Sri Lanka are in
the form of acquiring shares in Serendib Company, which has been incorporated in
Sri Lanka under the domestic Companies Law.
Accordingly, the Treaty protection provides no direct coverage with regard to
Serendib's physical assets as such ("hrm structures and equipment", "shrimp stock in
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ponds", cost of "training the technical staff', ctc.), or to the intangible assets of Serendib ifany ("good will", "future profitability", etc.. .). The scope of the international
law protection granted to the foreign investor in the present case is limited to a single
item: the value of his share-holding in the joint-venture entity (Serendib Company).
96. In the absence of a stock market at which the price for Serendib's shares
were quoted on January 27, 1987 (the day preceding the events which led to the destruction of the value of AAPL' s investment in Serendib's capital), the evaluation of
the shares owned by AAPL in Serendib has to be established by the alternative method
of deternlining what was the reasonable price a willing purchaser would have offered
to AAPL to acquire its share holding in Serendib.
97. Certainly, all the physical assen of Serendib, as well as its intangible assets,
have to be taken into consideration in establishing the reasonable value ofwhat the potential purchaser could have been willing to offer on January 27, 1987 for acquiring
AAPL' s shares in Serendib. But the reasonable pnce should have reflected also Serendib's global liability at that date; i.e. the aggregate amount ofthe current debts, loans,
interests, etc.. . due to Serendibi creditors.
98 Consequently, the Tnbunal s of the oplnmn that the detemunataon of the
percentage of AAPL's share-holdmg tn Serendtb's capital is a felse problem, since the
relevant factor IS to estabhsh a comprehenctve balance sheet wh~chreflects the result
of assessang the global assets of Serendib in compartson w t h all the outstandtng indebtedness thereof at the relevant time.
For the purpose of evaluating the market price of AAPL' s shares on January 27,
1987, the result would be ultimately the same whether or not the "preference
sharesnof Sri Lanka's Export Development Board technically qualify under the domestic companies law as part of Serendib's capital. Assumtng that the correct legal interpretation of the Sri Lankan Law would lead to include among Serendib's capital assets
the value of the "preference shares" issued in h o u r of the Export Development Board
as a security for the cash money funds already supplied to the Company, Serendib's
capital wets would have on one hand, to be considered increased. But on the other
hand, the global amount of the Development Board's disburscmena together with the
accruing interesa due on January 27, 1987, should be taken into consideration in reflecting Serendib's global indebtedness.
In other words, in case the "preference shares" of Export Development Board
decrease AAPL's percentage of share-holding in Serendib's equity capital, chis would
not ultimately affect the value of AAPL's share-holding.
In the language of figures. a 48% ordinary share-holding a an equity capital
amounting to 21,464,241 Sri Lankan Rupees (S-L.k) equals 37% share- holding in
an entity having a total capital of S-L.R( 28,184,241 (i.e. by adding the value of the
preferences shares).
At the other side of the equation, assuming 48% ofloan liabilities totalling S-L.R(
70,024,000, is the same as acquiring 37% of the global indebtedness amounting to SL.Rs 76,744,000.
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99. Taking into consideration the above stated prelimrnary remarks of general
character, the Tnbunal is faced with no lcgal objections in allocating to the Claimant
compensation for the damagcs which were effectively incurred due to the destruction
of a substantial part of Serendib's physical assets, thus rendering the legal entity in
which AAPL invcsted out of business since January 28, 1987. In essence, Serendib
ceased as of that date to be a "going concern" capable of realizing profits, thus causing
AAPL' s investment therein to become a total loss.
100. In thc light of all the elements of evidence provided by both Parties, includrng the evaluation Report of Coopers G Lybrand, the addit~onalexplanatton pertaining thereto (filed by AAPL as Exhibit Be,the Respondent's object~onsrased In
the Governmenr's Rgotnder (p. 17ss), as well as those other issues raised during the Oral
Heanng, partrcularly In crosoexamination of the Claimant's advlsor M t Dwa
Rodrigo which led to revised evaluation figures submitted by the Claimant behre the
end of the Oral heanng, the Tribunal considers that the fiir evaluation exclusively
based on Serendib's tangible assets leads to value AAPL' s investment in that company
at a t o d amount of 460,000 U.S. Dollars.
101. Nevertheless, the major part of the Claimant's pleas were directed towards
obtaining 5,703,667 U.S. dollars as compensation for a variety of other claimed
damages, which include mtangible assets, mvnly "goodwill", and loss of future profits.

The admissibility of such claims raised serious legal objections from the Respondent, which are expressed in the following two quotations!
(a) "International arb~traltribunals are bound to project future on the basis ofthe past, Serendib's history offers no sound basis for projecting any
ftlture profitabil~ty"(Cortntcr-MemorialoJthe Covemmetu, p. 49);
(b) - "The loss of crops to be harvested In the future has usually been considered to be too speculative and indefinite to be included as a proper
element of damage under international law" (Ibtd., p. 50).

-

102. In the Tribunal's view, it is clearly understood that the evaluation of the
"going concern" which is Serenhb Company in the present case, has for unique objective the determination of what could be the reasonable market value ofthe Company's shares under the circumstances prevailing on January 27, 1987. Hence, as a
general rule all elements related to subsequent developments should not be taken as
such into considention, and lumm cesrrmr in the proper sense could not be allocated
in the present case for which the precedents concerning unlawful expropriation claims
or liability for undated termination of a State contract are of no relevance.
The only pertinent question m the present case would be to establish whether
Serendib have had by then deveioped a "good w~ll"and a srandard of "profitabilityWthatrenders a prospective purchaxr prepared to pay a certain premium over the
value of the tanpble assets for the benefit ofthe Company's "intangible" assets.
Consequently, the projection of future profits in function of the "Discounted
Cash Row Method" @CF) has to be envisaged simply as a tool to assess the level of
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Serendtb's tuturc profitability under all relevant clrcurnstances prcva~llngat thc begnning of 1987
103 In thrs respect, it would bc appropnate to ascenarn that "goodwill" requtres the pnor presence on the market for at least two or three years, which u the
mrnlmum penod needed in order to establah contrnuing buslness conncctlons, and
dunng that penod substantial expenses are incurred In supporting the management
efforts devoted to create and develop the marketing network of the company's products, particularly In cases like the present one where the Company reltes exclusively
on one product (shnmps) exportable to a slngle market (Japan).
The possible existence of a valuable "goodw~ll"becomes wen more drfficult to
sustain wlth regard to a company, not only newly fonned and wlth no records of
profia, but also incurring losses and under-capitalized
A reasonable prospective purchaser would, under these circumstances, be at least
doubtfi~labout the abihty of the Company's balance sheet to cease being In the red,
111 the sense that the future earntngs become effect~velysuftlc~entto off-set the past
losses as well as to xrvrce the loans w h ~ exceed
h
In thelr magn~tudethe Company's
capital assea.
104 Furthermore, according to a well establuhed ~ l ofe~nternationallaw, the
assessment of prospective profits rcqulres the prwf that:
"they were rearonably antic~pated,and that the profits antic~patedwere probable
and not merely pombk" (Magone M. WHITEMAN, Damages rn fntmttortal
Low, vol. 11, (1937). p. 1837, wth rehrence to extensive supporting precedents
dtsallowrng "unccrmn" or "speculattve" future profits, p 1836-1849, The 1902
Award rendered In EL Tnumfp case (EL Salvador/U S.A.), Repertory, op nt , vol.
1. 5 1350, p. 324. The 1903 Award rendered by the Italy/Venezuela MIX&
Comm~ssionin the I'oggidr case. 1bid § 1358, p. 3'28-329, Ignaz SEIDELHOHENVELDOERN, "L%valwhon des Dornmages dans Its Arbttnges Transnahoruux", Annuatre Fran(ais de h i t fntmnonal, vol XXXIII, (1987). p 17 u
w~thample reference to the numerous decisrons rendered by the Inn/USA
Claims Tnbunal to that effect, and lnteresungly the Author's reference to the
DCF calculattons provlded by the Expert Accountants of the Pames wh~chcontain "6l&mentde conjecture" look~ng"gu&remom spkculatrfi et twt awl obscun que les proph6tres de Nostradarnus" P 24)
105. The Clamant itself, In the Reply to the Rapondent's Counter-Memonal @.
64-68), reproduced a long quotation from the Award rendered onJuly 14, 1987, by

the Chamber presided by the late Mrchel VIKALLY, In the case AMOCO Intrmntional
Finance Cotpararion v. Iran, whtch after clearly distmgulshing the lumm c a s m from the
that constitutes an element to be taken Into cons~d"future prospects" ofprofitab~l~ty
eratton m evaluanng the "going concern", find necessary to emphauze the need to
prove that:
the undertaktng was a "gorng concern" whlch had demonstrated a certlln ability
for
to earn revenues and was, therefore to be constdered as keeprng such ab~l~ty
the future ( § 203 of the Award as quoted on p 67 of the Clarmant's Reply)
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The fact that Serendib exported for thc first time two shrpmcnts to Japan during
the same month ofJanuary 1987 when its firm was destroyed, does not suficiently
demonstrate in the Tribunal) opinion "a certain ability to earn revenues" in a manner
that would justi6 considering Seren&b--by exporting for the first time in its short
life-able to keep itself commercially viable as a source of reliable supply on the japanese market.
106. In the light of the abovt~statedconsiderations, and taking into account all
the evidence introduced by both Parties with regard KO the existence or non-existence
of "intangible assets" capable of being evaluated for the purpose of establishing the
toa1 appropriate value of Serendib on January 27, 1987. the Tribunal comes to the
conclusion that neither the "goodwill" nor the "future profitability" of Serendib could
be reasonably established with a sufficient degree of certainty.
107. Without putting into doubt the binding force of the rules requiring that
the intangible assets including "goodwill" and "future profitability" of an enterprise
have to be reflected in the evaluation of a "going concern", the Tribunal's opinion is
established on considering the assumptions upon which the Claimant's projection were
based in the present case insutficient in evidencing that Serendib was effectively by
January 27, 1987, a "going concern" that acquired a valuable "goodwill" and enjoying
a proven "future profitability", particularly in the light of the fact that Serendib had
no previous record in conducting business for even one year of production.
108. Therefore, all the amounts ofclaimed compensation for "intangible assets",
as well as for "future earnings" are rejected.

@)--The issue ofAAPLis Guarantee
to the European Asian Bank
109. Evidently, the present Arbitral Tribunal does not have jurisdiction to adjudicate any controversy or dispute reIated to the interpretation of AAPL! s Guarantee
given for the benefit of Serendib in AAPL! s capacity as share.-holder in Serendib
Company, in order to determine whether said Guarantee came to an end or is still operative and capable of creating potential liability on AAPL.
110. Nevertheless, the Tribunal takes into consideration that AAPL as Claimant
in the present Arbitration has considered its investment in Serendib a total loss, and
submitted in its final conclusions dated April 19, 1989, that:
... M P L is w1U1ngto grvc up its shares of Serendib SeafoodsLtd, should the Respondent pay adequate cornpcnsation.
The Tribunal equally notes that the Respondent Government did not raise any
objection, with regard to said offer.
111. Accordingly, the Tribunal deems appropriate to invite the two Parties to
envisage, upon reception of the amounts becoming due to the Claimant by virtue of
the present Award, to conclude an agreement according to which AAPL undertakes
all thy necessay steps in order to transfer Gee of charge all its shares m Serendib

Company to the Government of Sri Lanka or to any other entity the Government may
nomxnate, with the understanding that said transfer of title on the shares entails in exchange the passing ofany potential liability under the European Asian Bank Guarantee
from AAPL to the new owner of the shares.

('2)-The

allocation Oj lnterest

112. The Claimant requested interest at the race of 10% per annum as ofthe date
of the losses incurred aanuary 28, 1987). and the Respondent did not raise any objection with regard to, either the principle of entitlement to interests in case the Government's responsibility is sustained by the Tribunal, or to the suggested rate of 10% per
annum.
113. In accordance with a long established rule of international law expressed
since 1872 by the Arbitral Tribunal which adjudicated the Alabama case between the
U.K. and U.S.A., "it is just and reasonable to allow interest at a reasonable rate" (Repertory, op.kf., vol. I , § 1382, p. 343).
In implementation of the above-stated rule, and in view of the Parties' attitude
indicated herein-above, the present Tribunal deems appropriate to allocate interest on
the amount of U.S. $460,000 granted to the Claimant as previously stipulated ( $ loo),
at the rate of 10% per annum.
114. The only pending issue in this respect relater to the date from which that
interest starts accruing.
The survey of the literature reveals that, in spite of the persisting controversies
with regard to cases involving rnoratory intcrcsts, the case-law elaborated by international arbitral tribunals strongly suggests that in assessing the liability due for losses incuned the interest becomes an integral part of the compensation itself. and should run
consequently &om the date when the State's international responsibility became
engaged (4 R . LILLICH. "Interest in the Law of International Claims". Essuys in
Honor 4 Vade Saatio and Toiw Sainio, (1983). P. 55-56).
115. Therefore, and taking into account that Amde 8.(3) ofthe Sri Lanka/U.K.
Dilated Investment Treaty provides that the foreign investor becomes entidcd to file
a recourse in front of the Centre only in case agreement with the Host State "cannot
be reached within three months", and since the claimant in the present case effectively
s
submitted his Request of Arbitration on the 8th of July, 1987, the Tribunal ~ l e that
the 1% per annum rate of interest adopted stam accruing as ofJuly 9th. 1987, and
continues to run as a part of the compensation allocated to the Claimant up to the date
of the payment of the sum awarded.
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116. In implementation of Article 61.(2) of ICSID Convention, the Tribunal
exercises the discretionary power accorded thereto in the following manner:
(I) - 111 awcing the fees and expenses lncumd by the Clamant In prcparatton and prcsentatlon of its case, all the amounts figunng In AAPL' s final
Statement ofMay 7, 1990 under Item 1, 4, Sand 6 tn the Section entltlcd
"Statement of expendture incurred by AAPL and ~ t officers"
s
have to be
excluded, since they are not proven necessary "tn connection with the
proceedings", and the rest wh~ch1s totalling U.S. $164.917.20 (One
Hundred, Slxty Four Thousands, Nlne hundred Seventeen, and Twenty
Cents) has to be shared on the basis of two thtrds by the Clamant and
one thtrd by the Respondent;

(ii)

- the Respondent has to bear all the fees and expenses incurred in prep-

aration and presentation of its case;
(iii) - the costs of the arbitration, including the arbitrators' fees and the administrative charges ofthe Centre, have to be shared on thc basis of 40%
by the Claimant and WA by the Respondent.
For the above-svted reasons:
THE TRIBUNAL DECIDES AS FOLLOWS:
The Republic of Sn Lanka shall pay to Asian Agricultural Products Ltd.,
1.
the sum of U.S. Dollars FOUR HUNDRED AND SIXTY THOUSAND (U.S. $
460,000) wlth interest on this amount at the nte often percent (lO?h)per annum tiom
July 9, 1987 to the date of effective payment.
The Two Parries are invited to envisage adopting a solution that would
2.
permit, upon reception of the payment due under the precedng paragraph, to conclude an agreement according to which Asian Agncultural Products Ltd. undertaka
all the steps requ~redin order to tramfer free of charge all its shares in Serendib SEAFOODS LTD. to the Government of Sri Lanka or any other entity the Government
may nominate, provided that in exchange the new owner of the shares assumes any
potential liability under the European Asian Bank Guarantee previously granted by
AAPL as shareholder to the benefit of Serendib Company.
3. All other submissions of the Parties are rejected.
4.
The Republic of Sri h k a shall bear the amount 0fU.S. 854,972.40 (Fifty
Four Thousands Nlne Hundred Seventy Two, and Forty Cents) which represents one
third of the relevant fees and expenses incurred by AsIan Agncultural Products Ltd. for
the preparation and presentatron of its case.
5. The Republic of Sri Lanka shall bear the fees and expenses it incurred for
the preparation and presentation of its case.
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6.
The Republic of Sri Lanka shall bear sixty percent (6@4 ofthe arbitrators'
kes and expenses and the charges of use of the facilities of the Centre, and the remaining forty percent (40%)shall be borne by Asian Agricultural Products Ltd.
Ahmed S. EL-KOSHER1

Berthold COLDMAN

Stgned by both arbttraton forming the majority of the Arbiwal Tnbunal on 21
June 1990, aher taking notice of Dr. ASANTEi Dissenting Oplnlon dated 15 June
1990.

