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PROCEDURE

1. On June 14, 2005, the International Centre for Settlement of Investment Disputes
(OICSIDO or Othe CentreO) received from EDF (Services) Limited (OBRFO@aimantO), a
company incorporated in the Bailiwick of Jersey, a Crown Dependency of the United Kingdom,
a request for arbitration (the ORequest,0) datedldu@e05, against Romania (ORomaniaO or

ORespondentO).

2. The Request indicated that EDF was represented by Mry Bapleton of the law firm

of Appleton & Associates and that Romania was represented by the Prime Minister of Romania.

3. On June 15, 2005, the Centre, in accordance with Rule 5 of the ICSID Rules of Procedure
for the Institution of Conciliation and Arbitian Proceedings (the Olnstitution RulesO)
acknowledged receipt of the Request and on the same day transmitted a copy thereof to

Romania, with a copy to its Embassy in Washington, D.C.

4, The Request, as supplemented by ClaimantOs letter of July 15r&flgsg to the
CentreOs inquiries about ClaimantOs staties companynd the nature of its investment in
Romaniawas registered by the Centre on July 29, 2@dBsuant to Article 36(3) of the ICSID
Convention. On the same day, the Secre@eyeral 6 1CSID, in accordance with Rules 6 and
7 of the Institution Rules, notified tHeartiesof the registration and invited them to proceed to

constitute an Arbitral Tribunal as soon as possible.

5. ThePartieshavingnot agreed on the number of arbitrators #mel method of constituting
the Tribunal, and it being sixty days since the registration of the Reqydstter of September

27, 2005, Claimant invoked Article 37(2)(b) of the ICSID Convention, under which the Tribunal



should consist of three arbitratpmne appointed by each party and the third, who would be the

President of the Tribunal, appointed by agreement dP#nges

6. On September 29, 2005, Respondent appointed Mr. Yves Deaaifrench nationags
arbitrator and on October 26, 2005, Clamappointed Mr. Arthur W. Rovine national of the

United Statesas arbitrator in this proceeding.

7. By letters of October 26, 2005 and October 27, 2005, Claimant requested that, if the
Partiesdid not agree on the appointment of a presiding arbitragt@diober 29, 2005t which

point more than 90 days would have elapsed since the registration of the Request, the Chairman
of the ICSID Administrative Councghouldappoint a presiding arbitrator pursuant to Article 38

of the ICSID Convention and Ruleod the ICSID Arbitration Rules.

8. The Partieshaving failed to appoint a presiding arbitrator, and more than 90 days having
elapsed since the registration of the Request, by letter of October 31, 2005, the Centre confirmed
that, as requested by Claimant, agpointment would be mads/ the Chairman of the ICSID

Administrative Council, in consultation with tfrarties

9. On December 19, 2005, the Chairman of the ICSID Administrative Council, in
consultation with thdParties appointed Professor Piero Bernardminational of Italy, as the

presiding arbitrator.

10.  All three arbitrators having accepted their appointments, the Acting SeeBGsagral of
ICSID, by letter of December 20, 2005, informed Baatiesof the constitution of the Tribunal,

consisting of Pradssor Piero Bernardini, Mr. Arthur W. Rovine and Mr. Yves Derains, and that



the proceeding was deemed to have commenced on that day, pursuant to ICSID Arbitration Rule

6(1).

11. By letter of January 25, 2006, Respondent notified the Cenite bpointment bMr.
Darryl S. Lew and Ms. Abby Cohen Smutny of the law firm of White & Case LLP and Messts.
JORUHQWLQ XFD DQG &RUQHO 3RSD RI WKH ODZ ILUP RI XFI

in this matter.

12.  The first session of the Tribunal was held on Baby 6, 2006, at the headquarters of the

World Bank in Washington, D.C. Various aspects of procedure were determined at the session.

13. ThePartieshaving failed to reach agreement, as directed by the Tribunal, on the schedule
for submission of written plelings and dates of a hearing, on February 23, 2006, the Tribunal
issued an Order with a schedule for further proceedings. According to the Order, incorporated in
the Minutes of the First Session, Claimant was to file its Memorial by May 29, 2006,
Respondet was to file its CounteMemorial by September 18, 2006, Claimant was to file its
Reply by December 11, 2006, and Respondent was to file its Rejoinder by March 5, 2007. An

oral hearing was scheduled for Mag1 2007.

14. The procedural schedule was furtirevised by the TribunalOs decision, issued upon
RespondentOs request of March 27, 2006, and ClaimamdORespondentOs respective
observationsof April 5, 2006 and April 6, 2006. On April 11, 200@he Tribunal fixed the
revised schedule as follows: @rant was to file its Memorial by June 6, 2006, Respondent was
to file its CounteiMemorial by October 6, 2006, Claimant was to file its Reply by February 5,
2007, and Respondent was to file its Rejoinder by April 30, 2007. The Hearing was re

scheduled teommence on May 28, 2007.



15. In accordance with the revised schedule, Claimant filed its Memorial on June 6, 2006.

16. On July 11, 2006, Claimant filed a request for an order to Respondent to produce
documents, and on July 17, 2006, Respondent filed observatioBiimantOs request. On July

24, 2006, Claimant filed a response to RespondentOs observations, and on July 25, 2006,
Respondent filed further observations on ClaimantOs request. On July 27, 2006, the Tribunal
invited Respondent to continue its effardslocate and produce documents not yet produced and

to report on the status of documents production by September 25, 2006.

17.  On the same datéhe Tribunal issued an order concerning confidentiality, pursuant to the

Partie® joint proposal of April 25, 2006

18. On August 18, 2006, Respondent filed a request for an order to Claimant to produce
documents, and on the same day Claimant filed observations on RespondentOs request. On
August 21, 2006, Respondent filed a response to ClaimantOs observations, agdsbr2u

2006, Claimant filed further observations BespondentOs request, followed by a reply from
Respondent on the same day. On August 24, 2006, the Tribunal invited Claimant to locate and
produce as many documents as possible to meet RespondemtSisaed, to report on the status

of documents production by December 20, 2006.

19. On September 25, 2006, Respondent filed a report on the status of production of the
documents requested by Claimant and on September 27, 2006, Claimant filed observations on

RegondentOs report, followed by RespondentOs reply on the same day.

20. On October 11, 2006, Respondent, hawiadits request grantefdr an extension of time

by letter dated October 5, 20G#ed its CountefMemorial.



21. On the sameday, Respondent filed fumer observations on ClaimantOs request for
documents. Having considerédth parties®bservationghereon on October 18, 2006, the

Tribunal decided that it would issue no order for Respondent to produce documents.

22.  On October 26, 2006, the law firm of pleton & Associates notified the Tribunal of its
withdrawal as counsel for Claimant. By letter, dated November 13, 2006, Claimant notified the

Tribunal of its appointment of the law firm of Wolf Theiss RechtsanwSlte GmbH as its counsel.

23. By letter of Decerber 12, 2006, Claimant requested extensions of time to meet
RespondentOs request for production of documents and for filitsgRefply. ThePartiesthen

engaged in discussions to revise the procedural calendar, and on January 22, 2007, the Tribunal
appoved the revised calendar agreed by Beaties According to the revised calendar,
Claimant was to file a report on its production of documents by January 31, 2007, and was to file
its Reply by April 30, 2007. Respondent was to file its Rejoinder byl 28r 2007. The

Hearing was rescheduled to commence on November 12, 2007.

24.  Claimant filed its report on documents production on March 2, 2007, having been granted
by the Tribunal an extension of time necessary to receive from Respondent copies of
correpondence and documents that were exchanged directly between ClaimantOs former counsel

and RespondentOs counsel.

25.  On April 18, 2007, Claimant filed a request for an order to direct Respondent to produce
documents and a request for an extension of timeldoitd Reply, and on April 25, 2007,
Respondent filed observations on ClaimantOs said reqDestril 27, 200, Claimant filed a

response to RespondentOs observations, and Respondent filed further observations on ClaimantOs

requestsOn the same day, ehTribunal granted ClaimantOs request for extension of time to file
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its Reply, extended the time limit for filing of RespondentOs Rejoinder until December 7, 2007,
and invited thdPartiesto propose new dates for the Hearing. On May 8, 2007, the Trihuedl

that it would issue no order to Respondent to produce documents and requetadidisto

report on the status of the production of documents by May 15, 2887urther agreed, the
Partiesfiled their reports on May 18, 2007, followed by obséores by each party on the other

PartyOs report.

26. On July 2 2007, Claimant, having been granted another extension of time, filed its

Reply.

27. On July 13, 2007, after consultation with tRarties the Tribunal decided that the

Hearing would be helduringthe week of May 5, 2008 Washington, D.C.

28. On August 22, 2007, Respondent filed a request for an order to direct Claimant to
produce documents, and on September 21, 2007, Claimant filed observations on RespondentOs
request On October 5, 2007, Responddited a response to ClaimantOs observations, and on
October 17, 2007, Claimant filed further observations on RespondentOs request, followed by a
reply from Respondent on October 23, 2007. On October 25, 2007, the Tribunal issued a

procedural ruling coneaing RespondentOs request for documents.

29. By letter of November 15, 200°And as directed by the Tribun&laimant produced
documentsin responseto RespondatOs request of August 22, 208% communication of
November 26, 20Q7the Tribunal indicated thano further steps would be taken regarding

Responderids request



30. By letter of February 4, 200&espondent requested an extension until March 19,,2008
of the time limit to submit its Rejoinder. Claimant objected to the requested extension by letter of

February 7, 2008, proposing that the same be limited to no more than one week.

31. On February 8, 20Q&he Tribunal grante®Respondenan extension to file the Rejoinder
with all exhibitsby March 10, 2008 or, in the alternative, to file the Rejoindethdue date of

February 22, 2008 and the expertOs opimydviarch 19, 2008.

32. On March 6, 2008, Claimant filed a request for an order directing Respondent to produce

documents.

33. On March 11, 2008, Responddited its Rejoinder.

34. On March 17, 2008, Responddited its observations on ClaimantOs request of March 6,
2008. On March 20, 2008, the Tribunal ruled that it would not issue the order requested by

Claimant on March 6, 2008.

35. On April 23, 2008, Claimant filed a request for admission of new evidence afdribn

28, 2008, Respondent filed its comments on the requesttiew of the need to permit both
Partiesto present their arguments regarding the proposed admission of new evidence and the
need to conduct the Hearing efficiently, the Tribunal decidgmbstpone the Hearing scheduled

for the week of May 5, 200&nd thedecision was transmitted to tRartieson April 30, 2008.

On May 2, 2008, the Tribunal invited tikartiesto file, over the course of June and July 2008,
observations on ClaimantOsuest for admission of new evidence and fixed new dates for the
Hearing for September 227, 2008. On May 5, 2008, Claimant filed OObjections Pursuant to

Rule 27 of the ICSID Arbitration Rules,O objecting to the TribunalOs decision of April 29, 2008.



The Tribunal responded to ClaimantOs objections in a letter communicatedtrttason May

6, 2008.

36. In the context of the procedural background described in the preceding paragraph, on
May 2, 2008, Respondent filed a request for provisional measures. a@®8,M2008, Claimant

filed observations on the request for provisional measures. On May 9, 2008, Respondent filed a
reply on ClaimantOs observations, and on May 13, 2008, Claimant filed further obser@itions.
June 3, 2008, théribunal issued Procedur@rder No. 2, concerning the request for provisional

measures.

37.  OnJune 2, 2008, Respondent filed observations on ClaimantOs April 23, 2005 eequest
admission of new evidencén July 7, 2008, Claimant filed a rebuttal to RespondentOs
observations andnoJuly 30, 2008, Respondent filed a reply to the rebuttal. Claimant, specially
authorized by the Twunal, filed a response tBespondentOs reply on August 12, 2008. On
September 3, 2008ertified copies of the Tribunal®eocedural Order No. 8latel August 29,

2008, were transmitted to the PartiéEhe Order rejecte@laimantOs request fibre admission

of new evidence. On September 10, 2008, Claimant filed OObjections Pursuant to Rule 27 of the
ICSID Arbitration Rules,O objecting to the Procedurale®Nb. 3. The Tribunal confirmed its

Order in a communication to tiartiesof September 15, 2008.

38. TheevidentiaryHearing was held from September 22, 2008 to September 26, 2008, at
the headquarters of the World Bank in Washington, DIGe following winesses and experts

were examined:

Mr. Henrigue Weil ClaimantOs witness

Mr. Marco Maximilian Katz ClaimantOs witness



Mr. JeanLiviu Tache RespondentOs witness

Mr. ConstantirCiungy RespondentOs witness

Mr. Dan VulcanRespondentOs witness

Mr. NicolaeDemetriadeRespondent®stness

Mr. ConstantirTudose Respondent®stness by videoconference
Mr. Miron Mitrea, Respondent@stness

Mr. Gabriel D URespondent®stness

Mr. loanOrbescyRespondent®stness

Mr. lon U H Q Rdspondent®stness

Ms. Lianalacoh Respondent®stness

Mr. GabrielValentin CarbunaruRespondent®stness
Mr. Adrian CucuRespondent®stness

Mr. Sorin 7 H (RésponéntOwitness

Mr. GheorgheR y F D Re¥pondent®stness
Professoaleriu Stoica ClaimantOsxpert

Dr. LucianMihai, Respondent@spert

Mr. AndrZs RicoverClaimantOexpert

Mr. HowardRosen ClaimantOsxpert

Mr. Eliot Lees,Respondent@spert

Mr. Zvi Frank,Respondent@spert

Mr. Brent KaczmarekRespondent@spert

39. On November 24, 2008, the parties filed corrections to their transc@ptecember 5,
2008, as directed at the Hearing, Baatiediled their respective podtearingbriefs followedby

the filing of reply poshearingbriefson February 6, 2009.

40. The Partie® respective statements on costs were filed on March 27, BgU@tter of
April 15, 2009 Claimant added the amount of D33,00000 omitted from its previous
statement.By letter of May 8, 2009Respondent added a total of 5233.94 to its previous

statement.



41. On June 8, 2009the Tribunal declared the proceeding closed pursuant to ICSID

Arbitration Rule 38(1)

42.  OnJune 11, 200€laimant filed a ORequest to Reopen the Praogedtid to Admit New
EvidenceO On June 26, 200Respondent, as directed by the Tribusabmittedts Response. By
Order Nbo. 4, dated July23, 2009 the Tribunal denied ClaimantOs requést.letter of August 11,
2009, Claimant objected to OrdenNl. Respondent replied to such letter on August 149200

The Tribunal confirmed OrderdN4 by communication of August 24, 2009.

43.  As directed by the Tribunabn July 27, 200%and September 7, 200@e Parties updated
their respective statements on costtake account of tirefurther submissionatfter the closing of

the proceeding

44.  Members of the Tribunal deliberated by various means of communication

Il. FACTUAL BACKGROUND

45, This Sectionsets forth the main facts of tltase Additional factsshall be addresd in

the followingSectionsto the extent deemed appropriate.

46. EDFOs investmerih Romania consisted of its participatidn two joint venture
companies with Romanian entitiesvned by the Romania@overnmentE.D.F. ASRO SR.L.
(OASROOQ) and SKSERVICES (ROMANIA) S.R.L (OSKYOQ). EDWwascertified asa foreign
investor in Romania in the two jowrenture companies by the Romanian Development Agency
respectively with Certificate of Investor dated Januat§, 1992 and Certificate of Investor

datedApril 17,1995.
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1. ASROOQOs Operation

47. On November20, 1991, EDF, C.N. Bucarest Aeropd@itopeni (OAIBOO) and C.N.
Casrom S.A, a State enterprise formerly controlled by the State OwnershigdFLAGROMQ)

entered into goint-venturecontractto establish ASRO (theASRO ContractO).

48. Under Clause 7 of the ASRO Contrattte initial duration of ASRO was for ten (10)
years, the Clause providing that such duration Owill be extended for further ten (10) year periods

with the agreement of the General Assently

49. Under Claus 8 of the ARO Contract, BF contributed USB10,000.00 in exchange for
68% of ASROGsharecapital AIBO and CASROMmade contribution# kind, in the form of
Ocommercial spacesQhir case of AIBO an@commercial spaces doaniture and fitting®in

the case of CASROMin exchange fqrespectively5% and 27%f ASROOsharecapital.

50. On June 30, 1997, Comparm de Transportatioari Aeriene RomaneTarom S.A.
(OTAROMO), Romaniadasional airline company, purchased a 10% interest in ASRO from EDF
and, laér on, the whole oCASROMOs interest in ASRO. Quly 5, 2000, EDF acquired a
portion of CASROMOs shamdding (representing 15% of ASROOs share capital) following
TAROMOs default on a loan frolDE. As atJuly 5, 2000, therefore, EDF held 73% of ASROOs

shares whié TAROM and AIBO held 22% and/g respectively.

51. Under Clause 19 of the ASRO ContraslBO had to make available exclusively to
ASRO Othe whole commercial and retail outlets in all areas within the perimetsirpast
OtopenjOin exchangefor a rentfor that purposdo be paidby ASRO to AIBO based on a

separate contract.
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52. OnJanuary20, 1995, ASRO entered into an agreemeith JARO International S.Ato
provide dutyfree services at Constanta International Airport. This agreement was foltowed
April 3, 1996 by a joint venture agreement with Constanta International Airport Authority

covering all commercial services at such AirgrtASROfor at least fifteen (15) years.
53. In October 1997, ASRO opened a dirtye store at the Timisoara Intetio@al Airport.

54.  There were several amendments to the ASRO Contract. Two of these amendenents
of particularimportance Amendment M. 3 of April 1, 1997, provided that AIBOOs contribution

in kind consistedof Qommercial assetsO rather thanc@nmercial venuesO (in Romanian,
Onijlcace fixe” replaced Qatii comercialeO).UnderAmendment N. 7 of Julyl5,1998 AIBO
granted ASRO a premptive rightto use new commercial spaces at Otopeni Airport at the new

terminal being built as part ofahairportOs gansion.

55.  OnJanuaryl7,2002 AIBO and TAROMagreed towvithdraw from ASRO, leaing EDF
as the sole shareholder ASRO. EDF then attempted to exerdiseright to extend the duration
of ASRO (which hadhenexpired) indefinitely, seeking to continue itgevations at the Otopeni
Airport. The registration ofhe ASRO extension was challenged by AlB&hdthe challengevas
upheldby the competent court on April 17, 2002. ASR&ll to leavats premisest theAirport

upon expiry of the lease agreemeiith AIBO on March 27, 2002.

56. AIBO then proceeded to auction all available commercial spaces at the Ampduity-
free salesThree auctions were organised by AIBO. The first and the semoemaiere held on
April 15,2002 andMay 20, 2002 respectively, witmo result since ASRO was the only bidder.
The third auction was held ahuly 30, 2002 EDFOs bitheingrejected for failure to supplement
financial informatiorthat had beerequested

12



57.  On September 5, 2002, Romania passed Government Emergency Ordinance No. 104
(“GEO 104”), regulating duty-free business within airports. As a result, ASRO’s duty-free
licences were revoked (there were over three years left in their term regarding duty-free
operations at Constanta Airport). GEO 104 led to the closure of ASRO’s duty-free operations at
Constanta and Timisoara airports and the discontinuance of its duty-free operation at the Otopeni

Airport.

58.  Following the coming into force of GEO 104, further auctions were organised by AIBO
for duty-paid sales, in which EDF Properties, a member of the EDF group of companies, and
ASRO also participated. However, ASRO was disqualified for lack of legal capacity (since its
term expired on January 27, 2002, and it was in a winding-up status) and EDF Properties was
disqualified for having submitted a bid on a category of goods not contemplated by the tender.

By 2003, all commercial spaces at the Otopeni Airport had been rented by AIBO.

59.  Following a fine imposed and a sequestration of assets ordered by the Financial Guard on

November 26, 2002, ASRO was declared bankrupt on September 9, 2004.

2. SKY® Operation

60. On December 19, 1994, EDF, TAROM and Mr. Ion Staicu, a former CASROM
economic manager, entered into a joint venture contract to form SKY (the “SKY Contract”). The
object of SKY was to provide in-flight duty-free services on board TAROM’s aircraft. Further
objects were transportation services at the airport and the construction and operation of a transit
hotel at the Otopeni Airport, land being purchased by SKY for that purpose. The hotel project,

however, was never implemented.

13



61. Under Art. 2 of the SKY Contract the initial duration of SKY was for a period of fifteen

(15) years, extendable for other periods by decision of the Partners® General Meeting.

62. Under Article 4 of the SKY Contracthe participationin SKYOs share capitalas
initially as follows: TAROM 4%, EDF 35.17%, lan Staicu 16.83% SubsequentlyMr.
StaicuOs participah was acquired by EDRvhich thereforebe@me the majority shareholder of

SKY.

63. SKY provided inflight duty free serviceoon board TAROMOQaircraft betweenMay
1997 andNovember20@. Following theentry into force of GEO 104SKY and TAROM
obtaned new dutyfree licenses oDecemben2,2002 and Decembe@0, 2002 respectively. On
November25, 2002 TAROM terminated the SKYCmervicesagreementyefused to grant SKY
further access to itgircraftand took over for itself the iflight duty-free business.On July 1,
2005 the Bucharesfribunal grantedTAROMOs petition to withdrafvtom SKY, EDF then

becominghe sole shareholder of SKY

64. The factual circumstancesimmarizedabovehave givenrise to he dispute before this
Tribunal. Claimant contensithat by its actionsRomania violated the prateon assured to its
investment by th&ilateral Investment Treatsigned on Julyl3, 1995 between the Government

of Great Britain and Northern Ireland and the Government of Romania for the Promotion and
Reciprocal Protection of Investments, which entered into force on Jatdr996(the OBITO)

The BIT was extendedtnationals of the Isle of Man and the Bailiwicks of Guernesey and

Jersey (EDF being a juridical persona established under the laws of tivadRaolf Jersey) by

! The aggregatef the various sharetierests under Art. 4 of the SKY Contract, however, equals 98%, not
100%.
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an Exchangef Notes dated Februalb and March22, 1999, which agement entered into
force on March 22, 1999. Romania deies any such violatiosa In the following Sections the
Tribunalwill analyse more closelyo the extent deemed appriate, the facts of the casethe
light of the Partie€submissios, the evidence profferdoly each ofthemand the applicable legal

provisions
II. SUMMARY OF THE PARTIESCSUBMISSIONS

65. This Sectionwill analyse he most significant aspecdf the Partie® positionsurther
arguments, allegations and evidence relied upon by eatie Bartieswill be referral toin the

appropriatesections
1. ClaimantOs position
a. The facts

66. ClaimantOs case is based on the alleged violation by Romania BFTth€laimant
contends that was invited by Romania to investtine country, to buitl up from almost nothing

a saleof goods business in several of its airports and afsboardairplanes Once this business
had been establishedahigh standard and become very profitable, it was taken by Romania for

arbitrary reasons.
The development tie ASRO venture

67. In furtherane of the ASRO ContracEDF and ASRO invested millienof dollars
between 1992 and 2002 in the development of the commercialsstabe Otopeni Airport,

transforming a small operatipselling a fewimitation brandsinto a worldclass facility offering

15



a full range of retail and commercial services. By 2001, ASRO had nearly 400 employees and
earned USD1.4 million in aftéax profits with income growing at a rate of 37% per yéae
venture had expanded to RomaniaOs two other major internationaltsir@anstanta and

Timisoara.

68. In view of thesevery positive resultsAIBO and TAROM sought to increase their
financial interests in ASRO to 49% before they would condenén extension of ASROOs
duration. In order to secure its partnere@sentEDF consderedit reasonable to comply with
therequestalthoughno suchconsent wasequiredunder the ASRO Contractn a shareholde€s
decision datedNovember29, 200qQ AIBOOs purchase of a further 22% shareholding in ASRO
was approvedbased on anorder issed by the Ministry off ransportation.However, the 1§ear
extension ofthe ASRO Contract had to wait for a specific mandate of the Ministry of

Transportatiorio AIBOOs representatives in ASB€eneral Assembly

69. The new government that was elected in &uaber 2000 andwsorn in on December
28,200Q was not satisfied with omng 49% of ASRO; t wanted all thecommercialspaces to
which ASRO was entitle@t the Otopeni AirportThe new Minister offransportation Miron
Mitrea, refused to authorise the prageal increase dinancialinteress in ASRO by AIBO and
TAROM. This change of policyesulted fromno other easonghan EDFOs refusab comply
with demands for bribefom seniorRomanianGovernment officialsn August and October
2001 There isin fact no document prepared by the management of AIBO or TAROM

throughout 2001 in which the management declines to extend AS&®Os

70. Following a trip to Israetluring the summer of 200in the course ofvhich he could

briefly discusgshe ASROO®xtension isselwith Prime Minister Nastase, the Chairnaend Chief
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Executive Officerof EDF, Mr. Henrique Well, tried to arrange a meeting with the Prime

Minister on the assumption that the issue of the extension regtesllatterOsands.

71. On August24,2001, followng receiptin Londonof atelephone call that invited him to
come to Romania to resolve the extension isbtre Weil met at the parking lot of the Hilton
Hotel with Mr. Sorin TesuChief of Cabinet tdrime MinisterNastasé Their discussion was
short After Mr. Weil refused to pay a USD 2.5 million bribe requested by Mr. Tesu, the latter

left the parking lot. Mr. Weithenleft Romania the following dayn August25,2001.

72.  On Octoberl19, 2001, Mrs. Liana lacobh State Secretary under Prime Minister tdas,
repeated the bribe request to Mr. Marco Khigistics ad operational director of ASR@uring
a private conversation held at her homdéBucharestconfirming that the request was made on
behalf of Prime Minister Nastase. Mfatz reported tb meéng to Mr. Weil during aphone

conversationMr Weil once agairtategoricallyefusedto comply withthis request

73. Following this refusal, the Romanigtate engaged in a concerted attack on EDFOs
business in Romania resulting in the total loss of iey&@ion in the country. This is evidenced

by the eventshat followed

74. At the General Meeting ASRO darehol@rs onJanuary8, 202, EDF requested that
the CompanyQsrm be extended for a further period of ten (10) ye@itse representatives of
AIBO and TAROM stated that they only had a mandate to approve an extension of 3 arahths

that no decision could be taken by them according to the Minisffyasfsportatio®s mandate.

2There is a discrepancy in ClaimantOs briefs regarding the date of Mr. WeilsOs meeting with Mr. Tesu.
This date is indicated as August 24, 2001 in Cl. Reply (para. 141) and as 2ug@€01 in Cl. 1PHB
(para. 169).
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The meeting having been adjourned, AIBO and TAROM expressethe followingday, the

intentto terminate the joint venturEDF voted in favour of the extension of ASROOs duration.

75. In a meeting held oranuaryll, 2002 betweenrepresentative®f EDF, AIBO,
TAROM and the Ministry offransportatia, the Ministry insisted that ASBOgerm should not
be extended and proposed that the two minority shareholders, AIBO and TAROM, withdraw
from the Companyassigning their slias to the majority shareholdé&tDF. The latteragreedo

buy these shares.

76. On Januaryl7, 2002 the Partiesconcluded a share assignment agreemaotviding
that the price ofthe AIBO and TAROM shareswould be determined by evaluatioffhe
agreement was registered by theade Registryon Januaryl7, 2002 so thatEDF became the
sole shareholdesf ASROoN that dg. Also onthe same dgyEDF voted for a 108yearextension
of ASRO and requested the registration of this decision, wkiphestvas grantedby the Trade

Registrythe following day.

77. In a letterdatedJanuary21, 2002 EDF requested AIBO to renew the tegontracts.

AIBO replied by announcing that it intended to conduct auctions regarding the lease of the
commercial spaces after a short extension of the lease camitfaétSRO. The kasewas in fact
extended odanuary22, 2002to March 27, 2002,the rertal amountbeing increased from W5
48.00to USD 73.70per square metdo compensat&lBO for the lackof dividends, rent and

bonus.

78.  On February4, 2002 AIBO filed a recourse against the registration of thegmseent

agreement concluded alanuaryl7, 2002 by which the assignment of shares in ASRO from
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AIBO and TAROM to EDFhad beeragreed.The recourse wabasedon formal groundsand

wasfiled only afew hours before the agreed datehefsigning of the assignment agreement.

79. The challengeto the regstration was the basis of all subsequent measures of the
Romanian State against the continuation of BEfusiness in Romania. TARONignedthe
assignmenagreement omrebruary4, 2002 but AIBO refused to sign it unless an articlas
removedthe wording of which could be interpreted, according to AIBO, to mean that ASRO had
rights to spaces at th®topeni Arport. AIBO ultimately refused tosign the assignment
agreementmaintainingits recourse againsts registration. Thisrecoursewas subsequently
dismissed by the Bucharest Tribunal whioh February25, 2005 confirmed the validity of the

registration At this point,however ASROOs business had already been destroyed.

80. On March27,2002, the date dhe expiry of the extendedental agreement, ASRwas

evicted from the commercial premises at the Otopémiort. ASROOs attempts to obtain court
injunctions with regard to the extension of the lease agreement and the reconnection of the
utilities at the Airport (water, electricity, etc.) failed becsai of the Trade RegistryOs

determinatiorthat ASRO be dissolvedits termhaving expired.

81. ASROOs attempts to prevent AlBRrougha court injunction from conducting auctions
regarding the commercial spaces at @tepeni Arport failed, the court dismising ASROOs

action due to alleged lack of capacity by reasoASROOsdissolution.

82.  The first auction took place oApril 15, 2002. Since ASRO wasthe only bidder, the
procedure was cancelled by the Evaluation Commission, the tender documesrtatiiog it to
annul the action if therewasone bidder only.The second auction was held on 20 May 2002

and again the procedure was cancelled since ASRO was the only bidder.
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83. The third auction took place ajuly 30, 2002, five companiekaving submited bids,
including EDFProperties The latter was subsequently requested by AIBO and the Evaluation
Committee to supplemerts financial information EDF Propertiegeplied on Augusg2, 2002

that its financial information was included ithat of the EDFOs groupfa@ompaniedinancial
information Jersey lawin fact does not requireeparate financial information when a company
is part of a group of companiesThat notwithstandinghowever EDF PropertiesO bid was
rejected onAugust 28, 2002 for this reasqnand lkecause it included proposadllegedly

disadvantageous to AIBO.

84. Two further ations by Romania contributed to seal ASROOs fate first was the
enactment of GEO 104, the other the Financial Guaroi@mol (audit) of ASRO following an

anonymous denuraion letter received on Auguag, 2002.

85. GEO 104 was allegedly enacted to ¢mthrcorruption and to align Romadia dutyree
regime with the &quiscommunautair® Neither reason is correor credible. By regulating
duty-free business within airportshe purposeof GEO 104was to eliminateEDF from such
business sincé was the oly significant provider of dutyree business in Romanian airports.
That GEO 104 had nothing to do with EU consideraigmimade manifest by the circumstance
that it did na distinguish between travel withithe EU and outside the ElWbut cancelled all

duty-freelicenses at airportsvhatever the flight destination.

86. In commentingo the pres®n the reasons for the enactment of GE@,1Be Minister
of Transportation Miron Mitrea, pointedto EDF as the target o6EO 104 accusingit of
corruption. The only episode which may have a bearing in that context occurred in 1998, when

EDF was accused of smuggling (but never found guilty). It is not credible to respond in 2002 to
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evants four years earlierContrary to Minster MitreaOs witness statemehé cancellation of
duty-free activities from international airports was not a-quaditions for Roma@aDs accession
to the EU, as shown by the dufyee laws enacted i2006 permiing dutyfree activities in

international airportg orderto align internal legislation to the Eatquis

87. The anonymous lettasf August 22, 2002that led to the Financial Guard@sidit of
ASRO, proved to be incorrect as to its contedo single contl reportof the Financial Guard
mentiorOsany irregularity apart from the purported lack of extension of ASRCQHuratiorAs a
sanction for carrying out trading activities after Jan2aty2002 Owherthe companyOs duration
expiredd the Financial Gual orderedthe seizure ofhe entireASRO revenues im that date
until November26, 2002. This happenegddespite the fact that ASRO had earned reveonpde
March 27, 2002, the datASRO was eicted from the Otopeni AirporalthoughASRO had

operated urilt thatdate with AIBOOs and TAROMOs consent under a rent contract.

88. The fine imposed by the Financi@uardamounted to 2.0D000 lei (approximately
USD 59414) and the valuef theseizedrevenues was 60.9235.123 lei (approximatelyUSD
1,811,445). A financial sanction of this magnitude drove ASRO into banksupt/pon the
request of the Finance Ministry, followinthe failure to obtain payment of the amounts
representing the fine and the confiscated revenues, ASROOs bankraptajesiared on
Septembr 9, 2004. Four creditorswere on the list, the Ministry of Finané@sportion alone
amounting to over 59%. Following confirmation by the Court in January 2005 that the

registration ofASROOsextersionin 2002 wadegally correct, ASRO requested the Mimisof

® This was the Financial GuardOs finding under the Sanctioning Minutes of November 26-288R (R
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Finance to erase the fine. However, the Ministry refusedhatASRO then had toapply tothe

courts.
The development tfie SKYventure

89. In 1994 TAROM approached EDRo establishthe SKY joint venture Following
preparation of a feasibility studgutlining the essential business elements of the proposed
venture, the SKYContract was concluded. The mapurposeof the Contractwas SKYOs
furnishing of duty-free services aboard TARGORBIaircraft There was no requiremenf a
service contract to prode the said dutyfree services. In additiothe building andoperation of
a transit hotel andtransportationservices at the airport were contemplatexs other SKY

purposes

90. Initially, TAROM was allocated48% of SKYOsshare capitalEDF 35.17% and lon
Staicu 16.83% (as consideration for his contribution in kind of the land on which the hotel would
havebeen built). Subsequently, dxugust3, 1995, lon Staiu assignechis interestin SKY to

EDF, so that the latter became a majority shareholder, ownings3¥%YOshare capital.

91. SKYOs management had ke confirmed by the Partners General Meetify a
unanimous vote. Therefore, the members of SKYOs Managing Board could only be selected with
TAROMOs approvaso that the latter was mposition to influene decisions taken by the joint

venture.

92. During the initial periogdfrom 1994 to 1996it was anticipated theBKY would make
investmeng, amounting to lmost USD 3 million, to prepare fats operations, including the

building of the tansit hotel and thpassengersfamnsporttion. A catalogue of on board dufsee
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items had to be prepared and flight attendants had to be traiceddactcomputerized duty

free sales.

93. SKY was rady to start its operationsn August 1, 1996 when TAROM suddenly
claimed tlat SKY needed to sign a service contract to be permitted to commenciegduty
operations omoard TAROMOQaircraft In addition,a rent contrachad to be concludefr the
rent to be paid by SKY to TAROM for the use of 8pace on boardAROMOsairplares. The
two conditions were refused KY since they were contemplated neither in the feasibility

study nor in the SKY Contract.

94. Following a resolution of its Board of Directors on J83, 1996 TAROM threatened
SKY with dissolution if it did not starits operations within 90 days. ADctober3, 1996 SKY
started operations on board TARCHcraftwith the latterOs approyahder a drawback regime

and without aservicecontract.

95. However, by letter oDctober11, 1996 TAROM notified SKY that SK¥Dsacivities
would be stopped three days laterless all legal problemsncluding sales under a drawback
regime, were resolved Following TAROMOsdemand SKY applied for and obtained, on
October22,1996, the Ministry of FinanceOs confirmation that the drekvtegime was included
in the dutyfree regime. That notwithstanding, TAROM continued to refuUSKY permissiono

operate on board iercraft

96. On October14, 1996 Government DecisiorNo. 967 (OGD 9670) was issued
exempting from custom duties the iorfation of merchandise being sold under the dugee
regime on boaraircraftby a Romanian air companyn the absence of a legislative framework

allowing SKY to operate Hflight duty-free, SKY had to accepthe amendanentof its Articles of
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Associatimm by replacing Odutiyee activityO with Oactivity according to legal provisioribhis
was achieved through Additional Alib. 2 of May 16, 1997to SKY@® Articles of Association.
The changenabled SKY to starbn the same daten-flight activity on TAROMOsaircraft the
service contract demanded by RA@M being concluded oMay 28, 1997.0n July 18, 1997,
SKY obtained a dutyree licence on the basis of GD 9&uthorising it to carry on dutfyee

activity on boardaircraftalthough SKY was not an air egpany as required by GD 967.

97. SKYOs transit hotel never got beyond the planning.sfilge wasdue to TAROMOs
delaying therequiredloan to enable SKY to take the loan necessary to finance the transit hotel

project.

98. SKYOs groundransportatio service suffer losses by reason of TAROMOs lack of
cooperation in selling TAROMOs passengers tickets on boaairdtaft such cooperation
forecastedas neededh the feaibility study prior to SKYOsestablishment. TAROMOs lack of
cooperation was acknowledged g Managing Diecor, Mr. Nicolae DemetriadeHe had
promisel to do everything possible to optimise SKYfssportatioractivities, as reflected by

the Minutes of SKYOs General AssemblyAqiril 9, 2001.

99. Although on June 30, 2001, SKYOs service conttaexpired, it could continue to
operate on board TAROMG@scraft untii November 2002. When SKY@ dutyfree licence
expired onNovemberl0, 2002,SKY applied for a new dutfree licence, which was granted on
Decemberl2, 2002. TAROM, which had in the medgime refused to grant SKY access to its

airplanes, was also granted a dtrge licenceon Decembef0, 2002.

100. In order to perform dutyree activites on board its airplanes itself, TARObEganto

take stepso ceasats association with SKYTAROM offered SKY various alternative solutions,
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including the dissolution of SKY or the sale PAROMOsshares in SKYto EDF. Neither offer

was accepable to EDF, the latterdesiring TAROM to remain raassociate for the agreed
duration of the joint venture. A petitiowas filed by TAROM on Marct26, 2003 to the
Bucharest Tribunal in order to be allowed to withdraw from SKY. The petition was granted by
the Tribunal,so thatEDF remaned the only shareholder of SKYAROM could thus perform

duty-free activities on bodritsaircraft
b. The law

101. The conduct of organs of Stateengages the State{ternational responsibility. The
bribe request by Mr. Sorin Tesu anddVLianalacob on behalf of Prime Minister Nastase is
attributable to Romania. Likewise, tladit of ASRO by the Financial Guard in November
2002, including théxonfiscatioorder and the order to payfiae, as vell as the enactment of

GEO 104are all actions clearly attributable to organs of the Romanian State.

102. Likewise, he acts of AIBO and TAROM aretabutable to Romania since both were
Governmentahgencies, controlled and directed by the Romanian Stdteir acts were part of
an orchestrated action to take the investorOs investment in ret&diaticnrefusal to pay bribes.
Arbitral practiceard international law confirnthat acts of a commercial nature may be attributed
to theState as long asuchacts emanatérom a government agencylhe structural, functional
and control aspects of AIBO and TAROM determine that leaotities were acting asgens of

the Romaniarstate in theirelationshipwith EDF.

103. The conduct of Romania with regard to EDFOs investments violated its obligation under

the BIT to provide fair and equitable treatment, not to impair the maintenance, use or enjoyment
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of the investment by unreasonable or discriminatory measui@sobserve its contractual

agreementsand to compensate investors for expropriation.

104. In applying the fair and equitable treatment standard, arbitral tribunals have identified

several principles as forngnts substangencluding:

transparency, stability aritle protection of the inves@legitimate expectations;

good faith;

freedom from coercion and harassment;
. compliance with contractual obligations.

It is generally accepted that the standard irstjae is independent of legality or illakity under

domestic law

105. Romania breached the fair and equitable treatment standard in several instances, each of
which constitutes a breach of the BIT entailing RomaniaOs international responsibility. The

instances of breach of the standard in question reliedlyp@haimantinclude:

the bribe requedty RomaniaGovernment officials;

. the failure to extend the duration of ASRO;

. the contestation of the registration of the assignmentoéride extension
of ASRO;
. the refusal of AIBO to conclude rental contracts with ASRO;

. the application of GEO 104 to EDF,;
. the nontransparent and arbitrary conduct of the auctions;
. the actons of the Financial Guard

. TAROMOs arbitrary refusal to grant SKY access tairitsaft
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106. The conduct of Romania in attempting to extract a bribe from Mr. Weil amd the
retaliating for his refusal to pay the requested bribe by the various actions listed above

constitutes unreasonable and arbitrary measures.

107. The present case is an ingtarof a creeping expropriation, the taking of a series of

successive measures by Romania ragulh the total loss of EDFOs investment.

108. AIBOOs and TAROMOs breaches of contractual obligations entered into with EDF under
the ASRO Contract and th&k¥ Contract vwolate the obligation undertaken by Romania under

Article 2 (2) of the BIT to Oobserve any obligation it may have entere®into

109. EDF is entitled to damages by reason of RomaniaOs violation of its obligation under
Article 2(2) of the BIT and the obligationot to expopriate ClaimantOs investmentishout
prompt, adequate and effective compensation according to Article 5 of the BIT. The principle of
full reparation in case of state responsibility has long been accepted in international law, the
leading deci®n being theChorzow Factorycasein which the PCIJ held thaDE reparation
must, as far as possible, wipe out all the consequences of the illegal act-esidbiksh the

situation which would, in all probability, have existed if that act had not beemétedO

110. The amounbf compensation requested by Claimant is equal to USD132.576.000 (to be
adjustedto the date of the awardyith postaward interest from 30 days of the award,
compoundednonthly, at the rateRespondent pays for governméiuinds or pulic loans* The
amount of compensationis based on the DGFmethod adopted bylaimantOsccounting

expertstakingthe date of the awamsthe valuation date

* Cl. 1°' PHB, para 263.
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C. Relief requested by Claimant

111. OClaimant upholds its request that the Arbitral Tribunal rute tha

() Romania has violated its obligation under the BIT,;

(i) compensation be granted to Claimant based as requested in ClaimantOs First
PostHearing Brief, and

(iii) the costs of the arbitration and ClaimantOs legal costs be borne in their

entirely by Responden€
2. RespondentOs position
a. The facts

The development of ASRO venture

112. In 1991 EDFOsprincipal, Mr. Henriqgue Weil, came to see AIBOOs Manager, Mr.
Constantine Tudosesxpressedan interest in developing dufyee operations at the Otopeni
Airport. This ledto the conclusion of the ASR@ontract Due to AIBOOs inexperiencéget

terms of the ASRO Contract were highly favourable to EBikich could receivevery positive

returns on its capital investment in ASROlaimantthereforereceivedthe bendt of its bargain.

In addition, over the term of the ASRO Contract Claimant caused ASRO to engage in humerous
transactions with other companies controlled by EDFOs Chairman, Mr. Weil, to the benefit of the
latter, not of ASRO. Under the ASRO Contradt. Weil was appointed General Director and in

that capacity was empowered to appoint a chief executiaeager to administer the daily

operationsto define the duties of ASROOs diregtansl to fix their compensation

113. Claimant contends that in exchander a mere 5% shareholding in ASR®IBO

contributed to ASROOs share capitith its Ocommercial assgdsa term thaaccording to

®Cl. 2 PHB, para. 81.
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Claimant encompasssall rights needed to carry on a business, including business location. As a
contribution to ASROOs sharapital, such rights remained in the patrimony of ASRO as an asset

of the Company even aftedBOOs withdrawal as shareholffem ASRO in January 2002.

114. In addition Claimant contends that it enjoyed a continuing right of first refusal as to all
additional commercial spaces to be developethe Otopeni Airport for the duration of ASRO.
Therefore, according to Claimant, ASROOs eviction from the commercial spaces at the Otopeni
Airport in March 2002 and the conduct by AIBO of the publictionsin 2002for the right to

rent the spacesterfered with ASROOs property interests as defined by Romanian law.

115. As indicated by the expert opinions on Romanian @laimantOs characterisatiofithe
nature ofASROOsghts and AIBOOs obligationseisoneous As agreed under AmendmeNb.
3 to the ASROArticles of Association dated April 11, 1997 AIBOOs contribution was
recharacterised ago®d commercialO @ad comerciaD in the Romanian languagehus,AIBO
only contributedn kind to ASROOs share capitglaright of use of its goodwill anthe part of
its clientele associated with the then existing termingh@Otopeni Airport This contribution
waslimited to ASROOs duration of tgears i.e. until January27, 2002, regardless of whether

AIBO was orwas notashareholder cASRO at that time.

116. AmendmeniNo. 3 to the ASRO Contract followedilGovernmenexaminationn January
1997 of AIBO andhefindings by the Cotrol Department that ASROO4iéles of Association
contained a series of irregularitiaad had beerconcludedin a deéctive manner and violated

provisions of Romaniacompetition law.

117. Article 19 of the ASRO Contract, providing for rent to be paid by ASRO to AIBO,

confirms that ASRO did not own the commercial spaces at the Ampdrthatts rights to use
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such spaces derived solely from lease agreem@itsn the 16year term of ASROOs Contract
the two kase agreementsf August 1998 werevalid until January27, 2002. Furthermore,
ASROOs exclusive right to exploit the advertisement spaitee airportunder Article 19was
unequivocally lost following the Copetition CouncilOs finding, ahuly 2, 1998, thatthe said

Article was null and void.

118. The secalled preemption right tdeasecommercial spaces in the new termjragjreed in
Addendim No. 7/1998 was exercised by ASRO August1998by concluding lease agreemgnt
for commercial spaces the said new terminalThe preemption rightbeinga contractual right,
AIBOOs obligation was extinguished uptsnwithdrawal from ASRO in 2002along with the

expiry of ASROOs 1gear term.

119. ASROOs right to use goodwill and part of the clientele did not survive the expiry of the
10-year term for which th contributionin kind had beermade. As of March 2002 ASROOs
lease agreements with AIBO had eddin accordance with their termso that by that time

ASRO enjoyedo legal rights to commercial spaces at Otopeni Airport.

120. ClaimantOslaim that it had the right to extend ASROOs duration solebastyngits
majority shareholdingotesis mistken asa matter of Romanian lawjncethe latter as well as
the ASRO Aticles of Association requirethe unanimous vote of all shareholde aBSROOs
AddendumNo. 7 to the Articles of Association and Bylaws aily 15, 1998 confirns the

requirement of unanimity.

121. Following the expiry of ASROOs teyearterm, EDF sought the agreement of AIBO and

TAROM to extendthe term However, both AIBO and TAROM did not wish by that time to
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extend the ASRO Contract, the Ministry offransportation as shareholder of AIBO and

TAROM, concurring with such decision.

122. ClaimantOs main claim regarding Constanta airport is that GEO 104, passed on
Septemberl1, 2002, resulted in the loss of ASROOs rightengage in dutfree activity as
authorised by the fivgear licence it had obtaed expiring on Jund&, 2005. EDF claims that

the passage of GEO 104 forced the termination of all of ASROOs operations at Constanta airport.
However, site GEO 104 related only to dulee salesit could nothavecausd ASRO to lose

the benefit of dlother activitiesbut ratheronly the right to condct dutyfree operations until

June8, 2005 in 49 square metersd spaceasagreedwith the Airport Authorityin July 2002.

123. ClaimantOs description of its riglasTimisoara Airport is limited to a sie assertion
that EDF Properties opened there a dute operation in 1997In April 2001, EDF Properties
assigned to ASRO two lease agreemefitse rights upon which ClaimantOs claims are based are
thoseunder the two lease agreemermtspiring onMay 1, 2003 andJuly 1, 2003 respectively.

GEO 104 was naadopteduntil September 2002.

124. Following the findings of an inspection of ASRO in February 1998 by the General
Customs Department, ASROOs dute licenses wergemporaily withdrawn becausethe
inspectors found that EDF Properties was missing goods from the bonded warehouse and had

merchandise in excess of that recordeldaasng been imported dufyee

125. Further investigations and evidence revealed that nearly half of all seergvhined in
ASROG® accounts over a threly period containedictitious information, the suspect
merchandise consisting principally of liquor and tobacco. Alerted by the Custom Department, the
Financial Guard performed its ovaditof ASRO, finding a number of other irgailarities. As a
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result, the Ministry of Finance revoked ASROOs -frety license on ApriR8, 1998. EDFOs
business partner?AIBO and TAROM supported ASROOs efforts to obtain a new-fiaty
license which was granted ro June8, 2000 by the Ministry of Finance ASRO and EDF
Propertieshenwithdrew the lawsuits they had institutecomplainingof the revocation of the
duty-free licenses, including th@iminal complaintagainst the Direct of the General Customs

Department, Mr. Sapunaru.

126. In October 2000EDF soughtconsent by AIBO to extend ASROOs duration for ten
years.On November5, 2000 AIBOOsBoard of Directors agreed to exteti: ASRO Contract

for another ten years view of the more than 16 months absence of-thety services due to
ASROOs lenses having been revoketlIBOO$oard also approveithe acquisitionby AIBO of
22% of ASROOs share capital from Claim&his would have given AIBO and TAROM %o

combined shareholding

127. On November29, 200q AIBOOs General Assembly of Shareholderpraed the
proposed share purchase ewathout aprice haing been negotiated for the shards.further
resolved to draft a mandate for the MinistefToAnsportatiorregarding the proposed extension

of ASROOs duration.

128. OnFebruaryl6, 2001, the generlamanagers of AIBO and TAROM wrote to the newly
elected Minister offransportationMiron Mitrea, that thg Obelieve[d] that the extension fbé

ASRO Contract] could be beneficial if the Romanian part[ies] could own 49% of the sh@reskE

129. At about the samdime, the Control Body of the Ministry was perfang an
examinationrelating to the operation and management of AIBhe report of Februarg3,
2001 (i.e., over six months before the alleged bribe payment reqhagt)ighted that the rent
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paid by ASROwas far below those paid by other commercial tendintsncluded that OAIl the
commercial area within AIBO which are no longer subject to any agreement shall be put up for
auctionO The report was approved by the Ministry Bfansportation Its concluson was

communicated to AIBO.

130. Consistent with the Control Body report, AIBO concluded that its economic interests
would be better served by holding competitive auctions for the delivery of commercial services,
including dutyfree, rather than extenditige ASRO Contract. TAROM shared AIBOOs position

in view also oftheworsening status of its relations with EDF

131. At the ASRO General Assembly of Shareholders of Janirg002 AIBO and
TAROM informed EDF that they had a mandate@m the Ministry ofTranspaetationto extend
the ASRO Contract for three months while AIBO organised auctionthéocommerciakpacs

at the Airport

132. Following a recess in the meetiagdthe decisiorby AIBO and TAROMnNot to renew

the ASRO ContracASROOs General Assembly of @fhmlders approvedn Januaryl7,2002

in anaddendunto ASRQD%Articles of Associatiorsignedthat dayby the three shareholdetke

sale by AIBO and TAROM to EDF of their shareholdings in ASR@owing a valuatiorof the
shares and the execution afceptable share assignment agreementat same day, without
waiting for thevaluationof the shares or execution of the assignment agreement$/dvito

Katz, as proxyfor ClaimantOs decision as sole shareholder of ASRO, voted to extend the

duration ofASRO and registered tleeldendunand the signed minutegth the Trade Regisy.

133. EDF clains that once ASROsluration was extended AIBO was required to enter into

rental contracts with ASRQwhich conflicts with the Partie©discussionsAIBO had infact
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madeit clearthat AIBO would organize auctions ivhich ASROmight participate, so that the
lease agreements were extended only until M2i&2002, at which date auctiomgerein fact

conducted.

134. Valuation of the shares to be transferred to EDF was rftbelé/aluation Report dated
January22, 2002) and the price for the transfer of AIBOOs and TAROMOs stake fixed. ASRO
was notified of the need to conclude the assignment agreements by FEpAGHEY, alongwith

the advice that if th@artiescould not agee on the terms of the assignmbgta date certajn

then AIBO and TAROM would challenge ASROOs registration at the Trade Registry of the

addendum regarding the transfer of shares.

135. A meetingwas convened forFebruary4, 2002 to sign the assignment agreatse
between EDF and AIBOPrior to the meetingsince no agreement had been reached dgadte
it had indicatedAIBO filed a challeage of ASRO registration regarding ttiansfer ¢ shares at
the TradeRegistry, advising Claimant that the challenge wdé withdrawn uporthe signing

of the assignment agreement.

136. TAROM signed the assignment agreement February4, 2002. AIBO informed
Claimant that its signature was subject to the exclusion from the draft agreement of a
provision (in Article 6 of the dfg since itslanguage mighbe interpreted apreserving
ASROOs rights to spacat the OtopeniAirport, thus interfering with the planned auctions.
AIBOOs concernas justified since EDFsoon afterasserted that it enjoyed continuing rights

to commeral spacest the Airport.

137. Upon expry of the lease agreements btarch 27,2002 ASRO vacatedhe spaceghat

same eveninghanded over to AIBO the keys to the airport business lounge and removed
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merchandise from the shops and the restauiiing the fops and sealing the spaces, thereby
preventing AIBO from accessing the property. On Novenige20®, in the presence of the
courtappointed expert, the seals were broken and the property was inventoried and moved to

storage.

138. ASROOs court actioasdrequess for injunctionsaimingat suspendindIBOOs auction
proceedings, claiminthat the spaces weASRO® @ommercial assef® were deniedOn April
17,2002 AIBO held its first auction and on Ma0, 2002 the second one. Both auctions were

cancellessince ASRO was the only biddéaving discouragkother bidders from participating.

139. On July31, 2002 AIBO held the third auctionin which five companies participated.
Claimant, one of such companies, vesqualified since it hadfailed to submit theaquestd
financial information. Following the issuance of GEO 10w auction dr duty-free spaces at

Otopeni Airport was cancelled.

140. Bids for dutypaid spaces were thereafter solicitedDF Properties, ASRO and SKY
were among those expressing an intefasbidding Only six companies, including EDF
Properties, were financially qualified to bi8KY and ASROwere disqualified, the former
because of insufficient capitalisation and the latter since it was listed in the Regdsry as
under dissolutionEDF Properties was eventualtiysqualified since it had bitbr a category of
stores Qiquor and tobacc@that was not on the approved list of shbpsing been changed to
Ogift®d Contrary to ClaimantOs suggestion, this change had been notified by kIB&ys
before its distribution of the second phase tender documentation to tifeedudders not Oat

the last minut®
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141. The Financial Guard@sditof the EDF Group in November 2002 was not related to the
article published bypie Welton Novemberl5, 2002 in which Mr. Weil alleged that certain
Romanian officials had solicited a bribe from him. Such controls were the culmination of-a three
month investigation prompted by an August 2002 denunciation letter from five ASRO
employeesalerting the Finaneal Guardof possible unlawful actdy companies of the EDF

Group.

142. During the November 2002xamination the Financial Guard foundo discrepancy
between the inventoried goods @hd company record, which is hardly surprising sitteeEDF
companies hadnaple time to put their records in ordeHaving discoveredrom the Trade
Registry that ASRO was in the process of being wound uptleckfore had operated illegally
since January27, 2002, the Financial Guard seized ASROOs revemsiédomthat date ad
imposed a fine of approximately USD .6Q@ (not USD 59,414, as mistakenly stated by

Claimant).

143. While Claimant succeedeih January 20030 obtaininga cout judgment recognising
that the registration of ASROOs share transfeestesion verenot null and void as had been
heldby a previous court judgment of Apfil7, 2002, there is no basis to conclude that 2082
judgment was obtained abusively or in bad faith. ASR®&aemedy under Romanian law to
recover the revenues that had been confiscatéldedlyinancial Guardut failed to invoke it ira

timely manner

144. Claimant assertthat RomaniaOs challenged actions, first of all the decision not to extend
the ASRO Contract and the passage of GEQ, a6l attributable to its refusal to pay a bribe

requested by membesrof the former Bme MinisterOs staff.Claimant® allegations are not
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supported by reliable evidence that the numerous deaisakers involved in the process of
deciding whether to extend tR&RO Contract or to approve GEO 104 were exware of, let

alone influenced by, alleged bribes solicited by the Prime MinisterOs staff members.

145. Mr. Weil did not report the alleged demand for corrupt payment in 2001 to the
authorities nor did he pursue criminal charges at that tinRomanian authdies nonetheless
commenced an investigation after publication of an article in the German newSpapeeltin
November 2002. The Romanian AntiCorruption Authority (ONAO) concluded in two
successivéResolutiors, the first dated March0, 2003 and th@ther August31, 2006 that Othe

deed does not exj§ namely that there was insufficient evidence to substantiate ClaimantOs
allegations of corruption.By decision of the Bucharest Court of Appeal dated Septe@iher

2007, which is final and irrevocabl€laimantOs allegations were rejected.

146. ClaimantOs allegations contravene not only the findings of the Romaniaarargtion
authorities but also the testimony in these proceedings of Mr. Sorin Tesurantidha lacob,
the members of the then PrimanidterOs staff who, according to Claimanticited the bribe
payment on behalf of the Prime MinisteFurther,the then Minister off ransportation Miron
Mitrea, unequivocally testifiedhat he wasinaware of any bribe solicitation regarding Mr. Wel
or his companies and that neaision regarding AIBO, TAROMr ASRO was takerfor a

corrupt or illegal motive.

147. ClaimantOs attributiaf the issuance of GEO 104 &eptembeb, 2002 to its refusal to
pay a bribe does not withstarsgruting GEO 104 is nelter arbitrary nor discriminatory.
Contrary to ClaimantOs contention, GEO 104 affected not only Clabn&atso other dutfree

operators and companies seeking to obtain $fasaluty-free services through auctionsthe
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Otopeni Airport. ClaimantOs maluty-free operations at Timisoara and Constanta wete no

affected by GEO 104.

148. GEO 104 is one in a series of laws enacted over time in the context of accesemn to

EU to regulate the dutfyee regime in Romanialt was one step in a muistep delibeative
process involving the Government, both houses of Parliament and the President of Romania
before being enacted into a lawike the previous GEO 208, GEO 104 continued to allow-duty

free operations at the naval and land border crossings, at tlwmdtm clubs and aboard
international passenger flights, eliminating dirge operations at the airports entirelilore
recently GEO 48 of Jun&8, 2006 permitted dutyree activity at international airports but only

for passengerdeparting to noieU States.

149. Based on publicized suspio® of corruption, particularly ahe Otopeni Airport, the
Government recommended restricting dirge sales to onboard international flights and
limiting the licenseterm to one yearThis led to the preparation of aadt version of GEO 104,
documented through a Osubstantiation noteO describing the urgency of the circumstances, signed
by the proposing ministries and containing the rateoélthe final draft GEOLO4 The draft

was submitted to Parliament after engongnt by the Legislative Council.

150. Reference to GEO 104 in the context of EU initiatives is not a pretext, as alleged by
Claimant Countries which are candidatésr acces®n to the EU are supposed to align
themselves progressively to tlaequis commundaire prior to accession, a pess that is
continuously monitored by the European Union. Romania was under continued pressure by the
European Commission to align its legislation on indirect taxation with Community law,

especially regarding exemptions.
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151. The procesdor accession to the EU included alignmémthe acquison taxation, duty

free sales in the EU being regulated by legislation on indirect taxatinny-free sales are
allowed in the EU only to travellers departing from the territory of the Ethitd countries,
while duty-free salediad beerabolished for travels within the EU since 1990his means that

in the case of Romaniauty-free sales would not be allowed for passengers travelling on the

majority of flights from Bucharest.

152. The Europea Commission progress reports on Romania from 1998 to 2002 emphasize
that Romania should make it a priority to combat Ofraud and corrdptiaoncernthat was
taken very seriously by Romania.The media had reported, in late 20Gdarly 2002, on
smugglirg involving RomaniaOs airppend dutyfree sales Measures weradoptedto combat

fraud and corruption in the customs and border control spheres.

153. GEO 104 and GEO 48 are consistent with Ronm@siatweronged accession
requirements: to combat corruptiomda to align its dutfree regime to the acquis
communautaire GEO 1040s ban on all détge sales at international airports was fully
consistent with EU law. In order to align its legislation in the field whtnEU practice GEO 48
authorised dutyree sales Oonly to passengers flying directly to a third,Stiaée a norEU
member stateOther norEU and BJ countries, such as Serbia, had decidedund the same
time as Romania enacted GEO 104, to eliminate-ftagy sales at airports due also to saene
concerns for corruption, smuggling and tax evasion. GEO @4 amended by LawNo.
330/20Q dated July 21, 20060 permit dutyfree sales at airports and aboard flights for
passengers travelling inside the EWDhere are still no dutfree shops aDtopeni, Constata or

Timisoara airports.
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The dkvelopment ahe SKY venture.

154.  Claimant maintains that SKYY had the right to operate duty-free sales onboard TAROM’s
aircraft pursuant to its Articles of Association and that TAROM violated its good-faith obligation
under the law not to compete with SKY since in effect the said Articles were a joint venture
agreement. This characterization of SKY’s Articles of Association is untenable under the law

since this document does nothing other than establish SKY.

155. As noted by the former TAROM General Manager, Dan Vulcan, in his witness
statement, “18 months after its creation, SKY essentially was non-operational,” although much
of its capital had been depleted by its management. TAROM had invested USD 528,000 in SKY
but had received no dividends. Mr Vulcan expressed his concerns to Mr. Weil in June 1996,
asking for a specific business plan before TAROM would decide to continue its business

relations with SKYY, but received no satisfactory explanation.

156. TAROM'’s on-board commercial sales had decreased in 1996, in part because TAROM
expected SKY to take over those operations. Termination of the SKY Contract was considered
by TAROM. A solution was eventually reached, according to which SKY would commence
drawback operations for a limited time. SKY was requested to sign a service agreement for these
operations. This request was rejected by Mr. Weil. In the absence of such agreement, TAROM

obtained, on October 14, 1996, its own duty-free license.

157.  The difficulties in business relations continued during 1997. After several meetings,
SKY amended its articles of association to permit the Company to perform drawback sales and

on May 16, 1997, executed a two-year service agreement with TAROM. Following a change in
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legislation, SKY dtained a dutyree license to sell goods aboard aircraft. Diuee operations

could thus be started by SKY two aadhalf years after its founding.

158. The commencement of dyoard operations did little to halt SKY@escentinto
bankruptcy. By July 1999 TAROM had several reasons to dissolve SKI losses exceeded
more than half of its share capital, so that capiii to bereplenished.SKYOsground
transportatiorbusiness had suffered huge los$agther,the transit hotel never got beyond the
planring stagebecaus®f EDFOs refusal to guarantee its part of the bank loan required to finance
SKY in that regard TAROM had no representative in SKYOs executive management and
received insufficient information about SKYOs operation and expeRseiermoe, TAROM
considered Claimant untrustworthy in view of Ossoteeme with EDFO to siphamtls out of

SKY and Mr. WeilOs failure to keep his promise in 1994 to guarantee TAROM USD 300,000 in

annualrevenues.

159. In light of these problemd July 1999 TAROMOd®Board of Directors recommendéue
dissolution of SKY This recommendation was approved by TAROMOs shareholdevgever,
since dissolution requireaunanimous voteTAROMOs efforto terminate SKY wsblocked by

Claimant.

160. SKYOs 1999 audit report conied that SKYOs losses were ten times greaterittha
share capital, so that it could not legally continue operating unless its capital was replenished,
which neither TAROM nor Claimant wished to don August10,200Q TAROM notified SKY

that it was ineking the serice agreemer@90-day termination clause so as to terminate SKYOs

in-flight duty-free sales operationsVarious lavsuits were then initiated by SKYDuring that
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period of time TAROM allowed SKY to continue sales operations on boardiitraft without

the serviceagreementhe latter havingxpiredon June30, 2001.

161. Ultimately, on 6 August 200Z7AROMOs Board of Directors approved withcdabfsom
SKY and commerement of duty-free services aboard its dmpes. GEO 104 revoked
TAROMOs ah SKYOs existing dufyee licenses. Both had therefore to reapply for a new duty
free license.Ultimately, TAROM was granted a dufgee licenseon DecembeR0, 2002 after

SKY had obtained a license for on board sales on Decel2b2002.

162. On NovembeR5, 2002 TAROM denied SKY access to its planes. SKY had no license
to sell dutyfree goods and no services agreement at that time, so that it was operating
unlawfully. The legality of TAROMOs action was recognised by the Bucharest Court of Appeal

on May13,2003.

163. Having reacquired itsluty-free license and in view od8KYOs totally unsatisfactory
finandal results, onJanuaryl3, 2003 TAROM notified SKY of its intention to dissolve the
Company or, alternatively, to sell its shares to Claimarbllowing ClaimantOs bloalg of
TAROMOs effostto dissolve SKY, TAROM petitioned the Bucharest Tribunal to allow it to
withdraw from SKY. The petition was granted by the court on JLijy2005 on the ground that
SKYOs losses represented sufficient cause for TABOMecision to withdraw frommat

Company

b. The law

164. Neither the conduct of AIBO nor the conduct of TAROM is attributable to Romania.

Neither AIBO nor TAROM is in fact an organ of the State. The esdesftaracteristics that
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define State ownershipf a ron Stateorganis the degree to which the entity exercises public
authority or performs public functions. Neither AIBO nor TAROM was organized structurally as

a Romanian State organ nor did they perform such functions as the State or on the StateOs behalf.

165. Claimant cites several cases which it claims support the principle thatoStatel
entities are organs of the State as a matter of internationalHewever, none othesecases
actually address the issue of what constitutes an organ of the Stat@uinldenternational law.
The cited cases demonstrate that in order to support the conclusion that an esitgesrgan,

the evidence that the entity acts for the State must be clear.

166. AIBOOs object of activity is to use its own assets for econamaag the benefit of its
shareholders. Public services, such as those relatingir¢oaft and flight operations, are
performel by AIBO using public propertgs a concessionaire. Control over AIBO is exercised
by the Ministry of Transportationas a govemmental authority only in connection with public
services provided by AIBORegardingcommercial dealingghe Ministry acts as a shareholder.

In its dealings with EDF in respect of ASRO, including lease agreements as to its property,
AIBO acted as a commaal enterprise Accordingly, AIBO does not have structurally the status

of an organ of the Romani&tate.

167. TAROM is a commercial company, the Ministry Bfansportatiorholding the StateOs
majority shareholding.Its corporate structure and operatioras/én always been governed by
private law. It has separate legal capacity, including the capacity to sue and to bePsaéth
are distributed as determined by the corporate bodissany other commercial entity, TAROM
must pay taxes to the State aras Ito obtain licenses to perform activities subje@pplicable

regulation such as dutyree retail services.
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168. In sum, TAROM is a commercial entity governed entirely by private law and conducts
commercial operations under the same regulatory struchate applies to all air carriers
conducting operatiagin Romania Accordingly, TAROM isnot an organ of the Stasadit has

nosuch status under Romanian law.

169. Neither AIBO nor TAROM is authorised by the State to exercise functions of a public
character \wich are normally exercised by State organThe Commentary tdhe ILC Draft
Articles on StateResponsibility indicates that the internal law must specifically authorise the
conduct as involving the exercise of public authorijyone of the conduct atgse in this case
was within the scope of a delegated gowsntal authority ovetransportationnfrastructure

such as the administration of public airports and airlifésne of theagreements or conduct at

issuein this case have anything to do withbfia property.

170. As stated by the Commentaty the ILC Draft Articles, the conduct of public entities,
although owned hyand therefore subject to the contro| thfe State is not attributable to the
State Ounless they are exercising elements of goverhraetitarity within the meaning of
[ILC] Article 5.0 There is therefore a strong presumption in international law that the

separateness of corporate entities should be observed.

171. As sole shareholder of AIBGRomania, through the Ministry dfransportationdid not
exerise control over the Company beyond its role as shareholdEne fact that the Ministry
issued written mandates in respect of certain actions regarding ASRO is consistent with its role

as representative &fiBO asshareholder of ASRO.
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172. In conclusion, neither AIBO nor TAROM is an organ of the Romarssate nor were
AIBO or TAROM performing delegad governmental authority withthe meaning of Article 5
of the ILC Draft Articles. Finally, neither AIBO nor TAROM took the actions to which
Claimant object at the direction of the Statedependent of corporafermalities, within the
meaning of Article 8 otthe ILC Draft Articles. The actions of AIBO and TAROM in their

relations with Claimant regarding ASRO and SKY are not attributable Rdhmanian State.

173. Romania fully complied with its obligation under the BIT, as interpreted according to the
Vienna Convention on the Law ®featies. As explainedby other cases involving investment
protection treaties, the treatyOs substantive provistomdd be interpreted in a balanced way

rather than in a way that exaggerates the protection to be accorded to foreign investments.

174. No contractual obligations were entered into by Romania, the State being a party neither
to the ASRO ©ntract nor to the SKYContract. Such contractsvere concluded by AIBO and
TAROM not on behalf ) or as agents othe State. ClaimantOs claims regarding theaked
umbrella clause of Article 2(2) of the BIT therefore fail at the threshiyicany case, not every
breach & municipal law obligation is a violation of the umbrella clause, the umbrella clause
prohibiting only the use of sovereign prerogatives to avoid or otherwise inteitarenunicipal

law obligations.

175. As to ClaimantOs allegations regarding the acts Iltegedly violated Article 2(2) of the
BIT, AIBO did not breach any right of first refusal over the commercial spadbe @topeni
Airport that was owed to EDF under the ASRO Contraé8tch right was not part of AIBOOs
contribution to ASR@sshare capitabut only a ondime contractual right that ASRO exercised

in 1998 and that in any case terminated with AIBOOs withdrawal from ASRO in January 2002
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and the expiry of ASROOs tgear term  TAROM had no legal obligations under Romanian
law to permit SKYto continue its unprofitable operations on board TAROM aircrafio

obligatiors existed under Romanian law binding TAROM not to compete with SKY.

176. Fair and equitable treatment is an objective legal stantte@dobservance of which is
heavily factdependat and casspecific. The focus should be the invedbs legitimate
expectations andot its subjective standpoint. The cases cited by Claimant have found that in
order to violate this standgr8tate action must be Oconscious and overtlyO taken, Qranister

but for purely arbitrary reasons Q and thathe State action disregarded obligations in a manner
that was characterized as OoutrageousO and OshoEkired© ¢. PolandPartial Award of

August19, 2005, at paras. 23234).

177. In the present caggélaimantcould nothavehadlegitimate expectations that its contsact
rights would exist beyond the expiration of their specified term, much less that such contracts
would be renewed regardless of commercial considerations and interests of AIBO and TAROM
As to GEO D4, Claimantcould not similarly havéhad legitimate expectationthat the legal

regime governing dutfree operations in Romania would not change.

178. TAROMOs decision to deny SKY further access taaiitsraft cannot seriously be
considered asiolating the fair and equitable treatment of ClaimantOs investment in light of the
totality of the facs and circumstances concerning SKYOs relationsTNROM and TAROMOs
concen that it continuously manifestedegarding SKYOs unprofitable and unsatiséay

operations.

179. Romani®s treatment of Claimant®s investment was neither unreasonable nor

discriminatory. AIBO acted in accordance with its contractual rights regarding the alleged
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eviction of ASRO from the commercial spaces at Otopeni AirpSitmiladly, GEO 104 was a

legitimate measure.

180. There can be no dispute thdb@na fidegenerally applicableegulation,adopted within a
StateOs pokpower for objective reasopdoes not constitute a compensable expropriagioen

if it limits permissible actiities or makes them uneconomitn light of precedents, ClaimantOs
allegatiors that it suffered expropriation in violation of Article 5 of the BIT are insufficient both
as a matter of fact and as a matter of |&pecifically, when GEO 104 took effeat &eptember
11,2002 ASROOdease agreementstiv AIBO had already terminateas ofMarch 27,2002, so

that there were no rights that could have been affected by GEO 1040s provisions.

181. Having failed to establish that the StateOs challenged conduct eaah mf the BIT,
Claimant is not entitled to compensatiomn any case, Claimant may not assume causation

between RomaniaOs alleged breach#sedIT and its alleged lossdsit must prove it.

182. The request for compensation is grossly inflated, basidsas unrealistic assumptions

and speculative or uncertain damagde contairs a number of fundamental errors. One of the
most significant methodological flaws in ClaimantOs damage calculation is the valuation of
ASROOs loss of profitss af the injury occurred in June 2006 (the date of ClaimantOs
submission), thus failing to apply a discount factor from the date of the alleged injury in 2002 to

June 2006, which would have reduceddbantumclaim by onehalf.

183. Also the arguments that profits allegedthgt Oin the pastO (until the date of the award)
must be accepted as certainly earned is erroneous. ClaimantOs OincreaseO of the amount of
damage follows from its selection of the valuation date and the allegl#ibits contract rights

entitled itto ean profits in perpetuity from its ventures. Further, ClaimantOs earning projections
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(as per Annex A to its letter to the Tribunal of Septenfier2007) are based on unreliable
support. The simple passing of time does not support an assumption that AR{EOEd
earnings from 2002 to 2008 or 2009 wohkve actually occurred. In additio@laimant fails to

reduce its request for compensation to account for its actual shareholding in ASRO.
C. Relief requested by Respondent

184. (For all of thereasonsset forthabove and in RespondentOs previous submsssion
Respondent requests that the Tribunal dismiss ClaimantOs claim in theliy entire
and order Claimant to bear all costs incurred by Romania in connection with this
arbitration, including its attorney fees, feek expert witnesses, the fees and
expenses of the memisasf the Tribunal and the charges for use of the facilities
of the Centr&¥

V. THE TRIBUNALOSANALYSIS
1. The issue of &ribution

185. The Tribunalis obliged to determine a number of issues raised by Glaimo

substantiate its claim &IT violations by Romania.The sid violatiors have been asserted with
regard to aseriesof acts attributed to Romaniander two distinct ba&s. Onthe one side

Claimantassens that certain actand conducby AIBO andTAROM alleged to ben breach of
the ASRO Contract and the SKY Contraas well as AIBOQsrganisatiorof auctions in 2002
are attributable toRomania under Articlegt, 5 and 8 ofthe Draft ILC Articles on State
Responsibility On the otherhand accordng to Claimant Romania is reponsible for BIT

violations deriving from the Financial Guard®siditsof ASROOs business 2002 as well as

®R. 2PHS, para 37.
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from the enactment of GEQO4 in September 20Q2any and all such axtbeing directly

attributable to the State.

186. There can be no doubt thatetlenactment of GEO 104 and theditsof ASRO by the
Financial Guard are attributableRmmaniathe formerasan act of the legislative powand the
latterasacts of a Stateorgan However, attribution to the Romani&tate ¢ acts and conduct of
AIBO and TAROMregardingthe performancef the ASRO Contracthe SKY Contracand the

organisation by AIBO of auctions 2002must be carefully examined

187. According to Claimantthe conduct of AIBO and TAROMwhatever the precise

characterizationis attributable to Romania on one or the other of the following grounds:

a) they are organs of the State within the meaning of Articletdedf C Articles;’
b) they are entities exercising governmental authority within the meaningtiofeAr
5 ofthelLC Articles;
C) they act under the control and direction of the State within the meaning of Article

8 oftheILC Articles.

The foregoing Articles set ouespectivelystructural, functional and control tests for determining

whetheran act oiconductby an entityshould be attributed tihve State.
188. Article 4 ofthelLC Articles reads as follows:

OARTICLE 4
Conduct of organs of a State

"The ILC Draft Articles on State Respdliity have frequently been applied by courts and arbitral
tribunals as declaratory of customary international law.
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1. The conduct of any S organ shall be considered act of that State
under international law, wheth the organ exercises legislative, executive,
judicial or any other functions, whatever its character as an organ of the central
government or of a territorial unit of the State.

2. An organ includes any person or entity which has that status in accordance
with the internal law of the State.

In the 20@ Commentary of the ILC Atrticles i specified:
1) Paragraph 1 of article 4 states the first principle of attribution for the
purpose of State responsibility in international Bihat the conduct odin organ
of the State is attributable to that State. The reference to a OState organO covers all
the individual or collective entities which make up the organization of the State
and act on its behalf. It includes an organ of any territorial governmentigl e

within the State on the same basis as the central governmental organs of that
State: this is made clear by the final phrése

As stated byILC Article 4 (2) the State internal law determines whether an entity is a State
organ. As mentioned by RespdentOs expertnanternational law, Professo€hristopher
Greenwood, Oonce it is established that an entity is an organ of the State, the pressiiation i

all of its acts are attributable to the State unless the contrary is pbven

189. In its Reply Claimant charactézesAIBO and TAROM as entities Oacting as an agent of
the Romanian state in their conduct with EDFOa(pa#4), a position that points to the
functional test ofttribution withinthe meaning ofLC Article 5 rather tha to the structuralest
underILC Article 4. However, inits PostHearing Brief Claimant relies on the attribution of
AIBOOsand TAROMOsconduct to Romania Ounder the structural and control testO5Hgar

therefore referringgainalsoto ILC Article 4 (the structuralest).

8 The International Law Commission Articles on State Responsibility, Introduction, Text and
Commentaries]James Crawford, 2002 (hereinaft@CrawfordO), p. 94.

° Professor GreenwoodOs Opinion of March 10, 2008, para. 28.

50



190. In the TribunalOs viewmeither AIBO nor TAROM,both possessindegal personality

under Romanian laweparate and distinct from that of the Statay be considered asState

organ. This wasrecognised by ClaimantOgest on Romanian law, Profess&aleriu Stoica

who stated thaDAs there is no law granting AIBO or TAROM the status of a bodpeof
Romanian State, the two entities may not be considered state bodies within the meaning provided

by the abovenentioned articleife. ILC Article 4].3°
191. Article 5 ofthelLC Articles reads as follows:

ARTICLE 5
Conduct of persons or entities exercising elements of governmental authority.

The conduct of a person or entity which is not an organ of the State, under article
4 but which is empowered by the laf that State to exercise elements of the
governmental authority shall be considered an act of the State under international
law, provided the person or entity is acting in that capacity in the particular
instance.
Therefore, in order for an act to beributed tothe State undeiLC Article 5, two cumulative
conditionsmustbe fulfilled:
- first, the act must be performed by an entity empowered by the internaf the
Stateto exercise elements of governmental authority;

- second, the act in question mbg performed by the entity in the exercise of the

delegated governmental authority.

192. The issuebefore the Tribunais therefore whether AIBO or TAROM wespecifically
empowered by Romamdawto exercise elements of governmental authority and, iiveether

they exercised such authority when perforgnany of the ast which Claimant attributes to

1% professor StoicaOs Opinion annexed to ClaimantOs Reply, para. 26.
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Romania eitherin the course of the performancethe ASRO Contract or the SKY Contract or
in the case of AIBO, wheih organisedauctions ofits commercialspacesat the Otopeni Airport

The Tribunal will examine these two questions in turn.

193. The test to determine wheam entity falls within the scope of application of ILC Article

5 is a functionabne

Ol[t]he fact that an entity can be classified as publiprivate according to the
criteria of a given legal system, the existence of a greater or lesser State
participation in its capital, or, more generally, in the ownership of its assets, the
fact that is not subject to executive contxdhese are not desive criteria for the
purpose of attribution of the entityOs conduct to the Statead, article 5

refers to the true common feature, namely that these entities are empowered,

if only to a limited extent or in a specific context, to exercise specified
elements of governmental authorityG*

Therdore, in order for an act of a legallydependent entity to be attributed to the Stiateust
be shown that the act in question was authorized exercise of specified elements of
governmentakluthority As stated bythe ILC Commentaryto Article 5, Olt is accordingly a

narrow category}?

194. In the instant case, and following the ILC approach, what mat€r) whether AIBO

and TAROM were empowered by the internal law of Romtmexercise elements ofoRhanian
governmental authority, and (ii) whether the specific acts in question were performed by AIBO
and TAROM in the exercise of any such delegated governmental auttorttye TribunalOs

view, neither the auctions organised by AIBO nor the exercis&lB® and TAROM of their

' Crawford, p. 100, para. 3 (emphasis added).
12 crawford, p. 102.
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rights as shareholders of ASRO and S&Mdunder the ASRO Contract and the SKY Contract

wereexercise of degated governmental authority.

195. As convindéngly shownin the case of AIBCby RespondentOs legal expert, Professor
Dr. Lucian Mihai there is a distinctioto be maddetween the legal regime of public prayeat

the airport (such as runwaysmbarking odisembarkingplatformsor taxiways), whichis held

and managed by AIBO under the terms of a concession with the Ministman$portatioras
public assets regulated by public law, &inel legal regimef AIBOOs private propenyhich isa

part of its own patrimony (such as all retail and other coercial spaces at the airport).
Regarding the lattethe evidence before theibunal shows thalAIBO takes decisions within its
own corporate bodiesis any other commercial company operating in Romanighis finding

is, however, subject to the TribunalOs determination as to ILC Article 8, istionsidered

below.

196. The auction®f commercial spaces at the Otopeni Airport organised by AIBO in 2002
fall within the categoryof the legal regime of AIBOOs private properfihey were not acts
performed in the exercise of delegatgernmentahuthority but rathemwereacts aiming athe
better exploitation by AIBGf commercialspaceswhich werepartof its privae property and

the conducbf its ownduty-free businesssulject only to its corporate bodi&determinatios.

197. Likewise, AIBOOs and TAROMOs contractual relations wit EBder the ASRO

Contract and the SKY Contraatere not exerciseof delegatedjovernmentahuthority Rather,

13 professor Mihai, Supplemental ExpeBpinion, February 2008, paras.-85. The private law
regulation applicable to AIBOOs commercial spaces is confirmed by the ASRO Contract, which provides
for the contribution in kind by AIBO to ASROOs share capital of Ocommercial assetsO (in the origina
formulation), and the rent paid by ASRO to AIBO for its commercial spaces at the airport under lease
agreements.
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these relationavere entered into and performed in pursuit of the corporate objects of a
commercial company with the viewo making profits as ay other commercial company

operating in Romania.

198. Accordingly, neither AIBO nor TAROM were agents of Romania or exercised
governmental functions when they performedgpecific actsand conductlleged by Claimant

to be in breach of the BIT. These aatsl conductdo not fall within ILC Article 5 and cannot
therefore be attributed to Romaniaderthe functional test laid down phat Article It remains

to be seen whether the same artd conducinay be attributed to Romania, in whole or in part,

purswant tolLC Article 8.
199. Article 8 ofthelLC Articles reads as follows:

ARTICLE 8
Conduct directed or controlled by a State

The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or p@up of persons is in fact acting on

the instruction of, or under the direction or control of, that State in carrying out
the conduct.

200 The ILC Commentary makes clear that such attribution is exceptiolmalorder to
attribute the actfoa person ngroup of persosito a StateArticle 8 stipulates that the person or
group of persammust be acting on the instructiah, or under the direction or control of, the

State in carrying out the conduct the attribution of which is in question

O'he fact tlat the State initially establishes a corporate entity, whether by a
special law or otherwise, is not a sufficient basis for the attribution to the State of
the subsequent conduct of that entity. Since corporate entities, although owned by
and in that senssubject to the control of the State, are considered to be separate,
prima facietheir conduct in carrying out their activities is not attributable to the
State unless they are exercising elements of governmental authority within the
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meaning of Article 5This was the position taken, for example, in relation to the
de factoseizure of property by a Stabevned oil company, in a case where there
was no proof that the State used its ownership interest as a vehicle for directing
the company to seize the projerOn the other hand, where there was evidence
that the corporation was exercising public powerghat the State was using its
ownership interest in or control of a corporation specifically in order to achieve a
particular result, the conduct in questi has been attributed to the Staté

201. Theevidence on recorthdicatesthat the Ministry ofTransportatiorissued instructions

and directions t&A\IBO and TAROM regarding the conduct th&Sempanies shoulddoptin the
exerciseof their rightsas sharehalers of ASRO & to actsand conducthat according to
Claimant, were in breach of the BITThere is also evidence on record of instructions or
directions given to AIBO by the State, through the MinistryTodnsportation regarding the
organisation of attions of AIBOOs commercial spaces at the Otopeni Airport in ZB@2her,

the evidence before the Tribunal indicates that the Romanian State was using its ownership
interest in or control of corporations (AIBO and TAROM) specifically Oin order to @&chiev
particular resultO within the meaning of the ILC Commentary aboliee particular result in

this case was bringing to an end, or not extending, the contractual arrangements with EDF and

ASRO and instituting a system of auctions.

202. Claimantcontendsthat major decisions within the Board of Directors and the General
Assembies of AIBO and TAROM were adopted according to instructions received from the

Ministry of Transportatior{tby means of mandates directing them to tkecretedecisiors.3°

203. Respondentargles that the Ministryof Transportationdid not dictate orders to the

Company board repsentatives through the mandatbat ratherthat the mandates were not

4 Ccrawford, pp. 112113, footnotes omitted, italics added.
> ClI.1* PHB, para. 39.
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legally binding on AIBO or TAROM, and that the Ministapproved courses aftion proposed
to it throughmandats drafted byCompany boardepresentatives.Respondent maintains that
noneof the mandates can be understood, elegureor de factg as an order from the Ministry

to the Company*®

204. The Tribunaldoes not shar®espondentOs integfation of the role of the mandates
issued by théinistry of Transportatioito companies falling under its authorityhetherde jure

or de facto.Not de juresince as indicated in the preamble of Order.[§97 of April17,2001
(establishinghe appleable regulation on the subjetf)the mandate is granted to the corporate

bodies of said companies

Oto support the standpoint of the Ministry of Public Wofkansportatiorand
Housing in the General Meetings of Shareholders, Boards of Directors,
respetively managingcommittees at thenits under the authority, respective
subordinated to the Ministry . .O.

The objective of the mandate @tgpport the standpoint of the Ministrigrepeated in Article

2(3) of the Order.

205. In the TribunalOs view,ighis not the kind of language that leadstaunderstanihg that
the corporate bodies of companiexder the authority of the Ministry dfransportatiorhad the
initiative to originate in full independenceproposas to the Ministryconcerning thekind of
decisions to be takemuchlessthat such bodiewere free to decide other than as provided by

the mandate The fact that directions agven by the mandas¢o the members of the board of

®R. I'PHS, paras. 149.

" Exh. R825. This Ordemwas subsequently replaced by Government Order No. 645 of April 17, 2002
(Exh. G437), drafted in similar terms.
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directors, a body thathoulddecide in full autonomy in theompanyOs interest, is indicative of

the compelling nature of the MinistryOs mandgsgem*®

206. That RespondentOs interpretatiannot besharedalsode factois shown bythe decision
taken by AIBO and TAROM regarding the extension of the ASRO ContractA®RIOOs
duration The favourable position expressadhat regardy theBoard of Directors of AIBO on
Novemberl5, 2000 had tawait a mandate from the Ministry dfransportatiorin order to be
approved by AIBOOs General Asseniblypra para.127). No such mandate was ever issued by
the new Minister ofTransportation Miron Mitrea, due to the change of polity the new

Government whichiook officeon Decembe8, 2000.

207. A mandatewith the decision that the duration and the operation of EDF Asro SRildsho
be extended by 3 monthsas givenby the Ministry ofTransportatioron January8, 2002 to the
representatives in the Board of Directors and General Assembl8lareholders of AIBO and
TAROM.'® The minutes of the General Meeting of the ShareholfefSRO, held on January

8, 2002, underlinghe effect of the mandate agpeassing a compelling directivas follows

Mrs. Rodica Miculescu [for TAROM] and Mr. Tara Gabriel [for AIBO]
informed the participants that the Ministry ®fansportationdecided that the
duration and the operation of EDF Asro SRL should be extended by 3 months,
and during this period, tender procedustsll be applied for each field of
activity currently operated by EDF Asro SRL. Mrs. Rodica Miculescu and Mr.
Tara Gabriel premted the document named OMANDATE of the representatives
in the Board of Directors and in the General Meeting of the Shareholders for the

18 Examples of mandates may be found in the following exhibits: Ex21L7R mandate for TAROMOs
Board of Directors and General Assembly of Shalders of January 8, 2002; Exh.1R6, mandate for
AIBOOs Board of Directors and General Assembly of Shareholders of January 8, 2002;128h R
mandate for AIBOOs Board of Directors and General Assembly of Shareholders of January 15, 2002.

9Exh. R126; Exh. R217.
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extraordinary meeting of January 8, 2@3issued on January 8, 2002, signed by
Mr. lon Selaru, with no. 29/IS (attaeti to the present minuteSy

Given the verydifferent position expressed by EDFOs representative, Mr. Zvika Barak, AIBOOs

and TAROMOs representatives could not reatthad to request a bremkthe meeting:

Mrs. Rodica Miculescu and Mr. Tara Gabriebjuested the interruption of the
meeting in order to consult the lawyer and mentionedtkigatandate received
from the Ministry of Transportation does not allow for approaching this
issue from the perspective presented by Mr. Zvika BarakThe break was
granted as per the requést

208. The system of mandatessuedby the Ministry of Transportationwas not limitedto
direcion and controbf AIBO andASROOs shareholdeAs shown bythe evidence on record, it
was also applied to determine AIBOOsdcmh in other respects which are relevant for the
decision ofthe case before the TribunalA specific mandate, issdeby the Ministry of
Transportatioron Januaryg, 2002, directedhe representatives the Board of Directors and the
General Asembly ofShareholders of AIBQfollowing approval of the proposal regarding
termination of the ASRO Contract as a consequencexpiration of the terms thereof) as

follows:

Oa tendeshall be organised for the acquisition of the services package offered by
this company, in compliance with the provisions of Government Emergency
Ordinances0/20005°

A resolution was passed that same day by AIBOOs General Assembly of Shareholders

conforming textually to the Ministry fransportatio®snandate’®

2 Exh. R124, p. 2, emphasis added.
! Ibidem emphasis added.
2 Mandate No. 29/IS, January 8, 2002, ExHLA, emphasis added.
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209. Based on thevidence on record and after close examination oPtirtie® arguments

the Tribunalconcludegha the conduct of AIBO and TARONM the performance of the ASRO
Contract and the SKY Contraat shareholderef ASRO and SKY wasinder the direction and
control of the State withithe meaningf ILC Article 8. Further, the conduct was carried out in
order to achieve the particular result of bringing to an end the contractual arrangements with
EDF and ASRO and to institute instead a systenauaitionsfor commercial spaces at the

Otopeni Airport

210. In RespondentOs First Pbistaring Submission, the argument is made that the phrase Oin
order to achieve a particular resultGtia Commentary térticle 8 means an action Oplainly
outside of the companyiserests . . O (at para. 8, p).3Support for this position is said to be
found in Foremost Tehran v. Iranan awarddated April 10, 1986, of the IranU.S. Claims
Tribunal. But that is not wh&toremost Tehraisays. Foremost Tehrassays that decishs may

be attributable to the State shareholder of a company where the adopted measures Owent beyond
the legitimate exercise by the majority of the shareholdersEor by its duly elected directors, of
their right to manage the companyQOs affairs in whatpegivedo be its best interes@® The

test, as ithasto be, is subjective, not objective, under the Oparticular resultO formulation of the
Commentary to Article 8, if for no other reason than neither this Tribunal nor any tribunal is
generally in a psition to make a judgment as to what is objectively in the best interests of a

companyfor purposes of State attribution.

211. The question of attribution to the State then becomes what the manage®B®D and

TAROM perceivel to be inthe Companiesfterest just before the changegovernmenpolicy

ZExh. R125 (referring to OGovernmental Emergency Ordinance no. 60/2001 on the public
procurementO)
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regardingthe extension of ASROOs term and the ASR@tract andthe change to a system of
auctions. As previouslynoted®* on November 15, 2000, AIBOOs Board of Directotiwing

a request by EDF gaeed to extend the ASRContractfor a second term of ten yearndowever,

the favourable positioso expressedn that regard by the AIBOOsBoard of Directors and
obviously preferred by ASRhad to await a mandate from the Ministry of Transportation in
order to be approved by AIBOOs General Assembly. There was also an acquisition of shares as
part of the agreement. AIBOOs Board approved the acquisition of 22% of ASROOs share capital,
which meant a 49% combined shareholding in ASROAIBO and TAROM The proposed

share purchase was approved on November 29,,2000AIBOOs General Assembly of
Shareholders, even though no purchase price had been set. Thacgi@itionwas something

that AIBO had long wanted to d0

212. In the TribunalOs view, all ofishevidence how AIBO and TAROM perceived their
business interest. But, as noted, no mandate was ever issued by the new Minister of
Transportation, Miron Mitreagndorsing that positiodue to the change of policy by the new
govermment, elected in Novemhe2000 and which came to office on December 28, 2000.

AIBO and TAROM then changed their position to coincide with the new policy of the Ministry.

213. In the TribunalOs view, such conduct, includingstitesequent bringing to an eafithe
contract arrangeents and thenstitution of a system of auctions in their place, was clearly
designed to achieve a particular result within the meanitiggpEommentary térticle 8 ofthe

ILC Articles. As sudh, this conductas attributable to Romanialhe questiortha remainsis

4 Supra, paras126 and 206.

#R. CounterMem., p. 71, footnote 452.
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whether the acts and conduct thatording tathe TribunaDsleterminatiorwere attributable to

Romania werén violation of the BIT, as alleged by Claimant.

214. Claimant has summarized as follows tBE breachest allegeswere committed by

Romania:

Orhe BIT between Romania and the UK contains RomaniaOs obligation to provide
fair and equitable treatment, RomaniaOs obligation to not impair the maintenance,
use or enjoyment of the investment by unreasonable or discriminatory measures,
RomanaOs obligation to observe its contractual agreements and RomaniaOs
obligation to compensate investors for expropriations. The conduct of Romania
with regard to the investorOs investments violated these sta@ards

These alleged breachesdl be examinedn turn.
2. Fair and equitable treatment (FET)
215. Atrticle 2(2) of the BIT provides as follows:

Investmeng of nationals or companies of each contracting party shall at all times
be accorded fair and equitable treatment.

As in all other investment treaties, theis no definition in the BIT ofOfair and equitable
treatmentQFET), nor is therea general consensus on theeaningof this phraseby ICSID

tribunals.

216. The Tribunal shares the viewxpressed by other tribunathat one of the major
componerg of the FET standardis the partie® legitimate and reasonable expectatioitis

respect to the investment they have m&aimant has specifically referred to this comporfént

% Cl. Reply, para 377.

2 Claimant refers to this component as OA central pillar of the fair and equitable treatment granted to the
investorO: CI.51PHB, para. 4ibidem para. 56.
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It comes into consideration whenewbe treatmentttributable tothe State is in brehcof
representations made by it which weead to bereasonably reliedponby the Claimant.This

conceptwasstated by the tribunal Waste Management v. Mexias follows:

On applying this standarfi.e., the FET]it is relevant that the treatmerd in
breach of representations made by the host State which were reasonably relied on
by the claiman€¥®

217. The idea that legitimate expectatspandtherefore FETimply the stability of the legal

and business framewqrknay not becorrect if stated in anoverly-broad and unqualified
formulation The FET might then meathe virtual freezing of the legal regulation of economic
activities, incontrastwith the StateG®rmal regulatorypower and the evolutionary character of
economic life. Except where spkcipromises or representatioase made by the State to the
investor the lattermay not rely oma bilateral investment treaty as a kind of insurance policy
against the risk ofany changes in the host StateOs legal and economic framework. Such

expectatiorwould be neither legitimate nor reasonable.

218. Further, inthe TribunalOs viewthe FET obligation cannotservethe same purpose as
stabilization clauses specifically granted to foreign investors. As stated recently by another

ICSID tribunalin ParkeringsCompaniet AS v. Lithuarnia

Ot is each StateOs undeniable right and privilege to exercise its sovereign
legislative power. A State has the right to enact, modify or cancel a law at its own
discretion. Save for the existence of an agreement, in the foenstabilization
clause or otherwise, there is nothing objectionable about the amendment brought
to the regulatory framework existing at the time an investor made its
investment¥®

8 Waste Mangement Inc. v. United Mexican Stat&3SID Case No. ARB/AF/003 (NAFTA), Final
Award, April 30, 2004, para. 98.

2 ParkeringsCompaniet AS v. Lithuani#CSID Case No. ARB/05/08, Award of September 11, 2007,
para. 332.
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The same idea was put forward by the tribunal in the Argeoéise Contirental stating that:

Qhe fair and equitable standard is aimed at assuring that the norrratitding
conduct of the business activity by the foreign investor is not hampered without
good reasons by the host government and other auth@¥fties

219. Legitimate expectatios cannot besolely the subjective expectations of the investor
They mustbe examined as the expectaticaisthe time the investment is made, as they bey
deduced from all the circumstaisaef the casedue regardeing paidto the host State@ower

to regulate its economlife in the public interest. As stated by the tribunal in$aéukacase:

OA foreign investor protected by the Treaty may in any case properly expect that
the [Governmentimplementdts policies bona fide by conduct thaf as far as it
affects the investorOs investment, reasonably justifiable by public policies and that
such conduct does not violate the requirements of consistency, transparency even
handedness and naliscriminaton.G*

220. Inthe light of theforegoingprindples the Tribunal will now examinéhe allegations by

the Claimantof breaches by Romania it FET obligations®? and RespondentOs defence in

reply.
a. The allegedbribe solicitation

221.  The Tribunal sharethe ClaimantOs view thatrequest for brite by a State agendyg a
violation of the fair and equitable treatmefligation owed tdhe Claimant pursuant to the BIT,
as well as a violation dhternational public policyand thaiGxercisinga StateOs discretion on

the basis of corruption is 4E] fundamental breach of transparency and legitimate

%0 Continental Casualty Company v.g&ntina RepublidCSID Case No. ARB/03/9Award of
September 2, 2006, para. 254.

% Saluka v. Czech Repuhliéd hoc UNCITRAL, Partial Award of March 17, 1996, para 307.
%2 Cl. Reply, paras 39820.
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expectation®d® The heart of ClaimantOs case is that the contractual arrangements at the Otopeni
airport were not extended beyond their-years term because Mr. Weil refused to p&SD2.5

million bribe to secure the extension, that the request for a bribe was obvious bad faith by
Respondent in negotiating an extension, and was cleabpssible to reconcile witlihe
legitimate and reasonable expectation of Claimant. Respondent flatly denies thatreqalest

for a corrupt payment was maddn any case, dwever, corruption must be provemd is
notoriously difficult to prove sincetypically, there is little or no physical evidenc&he
seriousness of &éaccusationof corruptionin the present caseonsidering that iinvolves
officials at the highest level othe RomanianGovernment at the timedemandsclear and
convincing eviderce There is general consensummong international tribunals and
commentators regarding the nefed a high standard gbroof of corruptior®™ The evidence
before the Tribunain the instant caseoncerning the alleged solicitation of a bribdar from

beingclear and convincing.

222. Of course, assumirthata bribe solicitatiorhadactuallyoccurred a person in MiWeilOs
position would nohavewishedto report it to the authorities for fear of prejudicing the chances
of obtainingthe desired extension of ASROOs duratibich wasstill openin August 2001.1t is
reasonable to beliewhat when such chance#l butdisappearedbllowing AIBOOs auctions and
the Financial GuardOs intervention, Mr. Wik the decision to denounpablicly, in an article

publishedon November 15, 2002by the German newspap®&®ie Wel{ the alleged bribe

% Cl. 1* PHB, para. 167.

% The cases referred to by Resdent are sufficiently representative of the status of international case
law on the subject (R. Rej., paras 3¥&3).
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solicitation,*® following which an investigation was opened by tB&A. The Tribunal has
examined closelyhe evidence made available by Claimant regarding the alleged request for a

bribe.

223. The testimony of Mr. Mrco Katz, a witness for Claimant, is of doubtful valueHe
denied initidly, in 2002, when questioned by tRA (later replaced byhe DNA) havingany
knowledge of the person who solicited the bribeBut he said in his written statemetn the
Tribunal in these proceedingsdated July 2, 200that hehad been immediately fiormed by Mr.
Weil®” that thebribe request had been made by Mr. Sorin TesDn May 18, 2006, in a
Statement delivered to the DNMr. Katz mentioed the nameof Mr. Sorin Tesu as the person

who requested the payment of D&5 million from Mr. Weil*®

The obvious question for the
Tribunal is in which of these statements was Mr. Katz telling the tiTitlere is no way to know.

The evidence is not clear and convincing.

224. Further, he reference made by Mr. Katz in his written statencenicerningthe bribe
request is only hearsay since bays hdearred of the request for a bribleom Mr. Weil. Mr.

Katz was not present at thmeeeting at thédilton Hotelin Bucharestvhere the request was said
to have been madeWhile hearsay evidences admissible in internainal arbitration,
confirmatory evidence is normally required, andhe instant case, the gaps in the story are very

significant. Mr. Katzalsorefers to a meeting at el lacobOs home on October 19, 2004n e

®c-119.

%Tr., p. 387.

¥ Mr. KatzOs Witness Statement dated July 2, 2007, para. 26.
¥ Exh. R1164, p.3.
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mail sent the following day to Mr. Weif reporting a bribe solicitation by . lacob during tht
meeting®® However,Mr. Katz was not able toconfirm to the DNA in July 2006 whether he
had actually written and sent themail in questiorf” The authenticity ofthis e-mail was
disputed by Rgmndentbased on expert evidenpeoduced by itindicating that the message

had beemanipulated Again, the evidence is not clear and convincing.

225. In an attempt to better substantiate the allegation of bribe solicitatenClaimant
requestedn April 23, 2008 that new evidence be admittedhe new evidence consistetlan
audio tapewith the relevantranscript allegedy recording the conversation between Mr. Katz
and Ms. lacolmluringthe meetingpn October 19, 200thentioned aboven the coursef which
the bribe requeswas sail to havebeen repeated by fd. lacob. By OrderNo. 3 of August 29,
2008 the new evidence was declared inadmisdiyi¢he Tribunafor variousreasons, including

lack of authenticityf the audio tape

226. At the hearing M. Weil confirmed the bribe requettas he had already reported to the
DNA in a Statement of June 17, 206 Mr. Katz® testimonyat the hearingwas less
straightorward.Onthe one handhe referred again to what kaid hehad been told by Mr. Weill
abaut the bribe requestaving beermade by Mr. Tesu.Questioned by counsel for Respondent

regarding the meeting atrsl lacobOs home on October 19, 2001, during which the bribe request

39 Exh. G69.
OMr. KatzOs Witess Statement dated July 2, 2007, para. 32.

*1Tr. p. 385. Mr. Katz made reference to thisiail in the Statement of May 18, 2006 to the DNA (Exh.
R-1164, p. 3).

*2Mr. CaseyOs Report of March 7, 2008, para$611
B Tr., p. 206.
*Exh. G 397.
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was said to have been made agdin. Katz simply confirmed the descrign of the meeting
made in the -enail sent by him to Mr. Weil on October 28)01,*° the authenticity of whictas
already mentioned® had been challenged by RespondentOs ex#titl again, clear and

convincing evidence of the alleged bribe solicitai®onot before the Tribunal.

227. At the heaing both Mr. Tesu and Ms. lacob confirmed the content of their witness
statementsdenying tie bribe request® Mrs. lacob also denietthat during the meeting at her

home on October 19, 200tith Mr. Katz she repea&d the bribe request on the account of the
Prime Minister asmaintainedoy Mr. Katz,stating thashe did not Orecall any specific subject of

this conversatio@’ This followed a more straightforward denial of any request for money on
behalf of Prime Miister Nastase made byrM lacob to the DNA on May 5, 2008 In the
TribunalOs view, and judging from their credibility at the hearing, RespondentOs witnessesO

denials were also not clear and convincing.

228. The DNA twice investigatedthe ClaimantOs briberglaim and twice rejectedt, first in
2003 andagain in2006. The criminal courts in Romania have twice reviewed and affirmed the
DNAOs conclusions thtte ClaimantOs bribery allegations are groundfésshe proceedings

were reopened bthe DNA following submission bythe ClaimantOs representative of new

* Tr., p.411.

*Tr., p. 846 and p. 773, respectively. Mr. Sorin Tesu had already denied to the DNA, in a statement of
(illegible) 13, 2006, to have had any meeting with Mr. Weil at the Hilton Hotel on August 24, 2001. He
confirmed this position in his Second Stagof February 25, 2008 (para. 4).

*"Tr., p. 802, confirming in her Second Statement of January 28, 2008, that Mr. Katz had come uninvited
to her home and the general nature of the conversation (paras. 28 and 29) and that Mr-niat20s e
Mr. Weil deailed Owhat to me were obviously fabricationsO (para. 34).

*®Exh. G392.
*9Bucharest Tribunal,"3division, Criminal Division, May 31, 2007 (Exh-R187); Bucharest Court of
Appeal, 2% division, September 27, 2007 (Exh-. &48).
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evidencebthe audio tape on April 23, 2008 The new evidence submitted by Claimant to the
DNA on April 23, 2008, filed in this proceeding on the same,deas declared inadmissible by

the Tribunal®®rder No. 3 dated August 22008>°

229. After the closing of the proceeding, Claimant filesh June 11, 200% ORequest to
Reopen the Proceeding and to Admit New Evidente® ORequest to ReopenGhe new
evidenceconsisted of two statements given to EIA respectively by Ms. Tova Ben Nun and

by Mrs. Liana lacob (caps of which were attached to the Requetst Reopeih According to
Claimant, the evidence was new and decisive so as to justify the reopening of the proceeding
pursuant to Rule 38(2) dhe ICSID Arbitration Rules. On June 29, 2009, as directed by the
Tribunal, Respondent filed its Response to ClaimantOs ReguRsbpenasking that théatter

be denied.

230. By Order Nbo. 4 datedluly 23 2009 the Tribunaldeclaredhe new evidence profferdxy
the Claimantnot admissibleand deniedthe latterORequest to ReopenThe documentation

produced byClaimant with its Request to Reopen shows that

a) the DNA Prosecutodecided onFebruary 11, 20Q%o cease the prosecution
against Mrs. Liana lacob dnMr. Sorin Tesu Osince the criminal investigation
failed to prove that such offences/bdeen committed*

b) the criminal casewvas transferredto the Bucharest Tribunal on May 14, 2009

following ClaimantOs challenge of the DNA Prose€siscision.

¥ Supra para. 225.
1 C-523, last page, (English version).
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231. In thelight of all of the foregoing, lie Tribunal concludes th&laimant has failed to
satisfy the required level of proof tie alleged bribe solicitatiomy government officials.The
producedevidencerevealsveaknesseas to the bribery allegaticaand in@onsistencies among the
various witnesses The testimony of Mr. Well, the only diretestimony,was contradicted by
Mr. Tesu,the person who, according dr. Weil, had solicited the bribeThe doubtful value of

Mr. KatzOs testimony hafreadybeenindicated®?

232. The burden of proof lies witthe Claimant aghe party allegingsolicitation of abribe.
Clear and convincingvidenceshould have been produced the Claimant showing not only
that a bribe had beeequested from Mr. Weil, but also that suchuest had been made not in
the personal interest of tiperson soliciting the bribdut on behalf and for the accounttbé
Governmentauthorities in Romaniao aso make the State liable in that respdatthe absence

of such evidence, the Tribunal compelled to draw the conclusion that Claimant did not sustain

its burdenof proof.

233 As noted the issue of the alleged bribe solicitatiorcéntralto ClaimantOs cas€or that

reason, the Tribunal consigerClaimantOs unauthorised letter dad@gust 11, 2009, objecting

to the TribunalOs Order No. 4 of July 23, 2009 denying ClaimantOs request to reopen the
proceedings and to consider new evidence from the DNA in the penal investigation of Mr. Sorin
Tesu and Mrs. Liana lacobAs authorised bythe Tribunal, by letter of August 14, 2009,
Respondenteplied to ClaimantOs letteequesing that ClaimantOs objectionsthe TribunalOs

Order No. 4 be rejectedAs noted, the Tribunal had held in Order No. 4 that, under ICSID Rule

38(2), the new evidece had to Oconstitute a decisive factorO in the scases to justify

°2 Supra, para. 223.
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OexceptionallyO the reopening of proceedings previously closed. Particularly, Claimant objected
to the TribunalOs decision not to admit into evidence a new statement by MiurBeahted
May 9, 2009, given to the DNAClaimant maintaiad that the TribunalOs decision constiute

denial of ClaimantOs right to be heard.

234. In ClaimantOs viewas set forth in its letter oAugust 11, 2009, Mrs. BeNunOs
statement is of a Odecisigharacter as it corroborates Mr. Weil's testimony and statements with
regard to the bribe request made by Mr. Sorin Tesu.0 Further, OMiSurE®rstatement
plainly contradics Mr. Tesu@ and Ms. lacolf$ statements on decisive points and the cretyibili

of their statements is a decisive matteiGaimant maintains that Mrs. BéwunOs statement

shows that:

- Sorin Tesu called Tova Bedun Cherbis for an immediate meeting
betweerMr. Tesu and MrWeil in Romania;

- Mrs. Tova BeaNun Cherbis aniir. Weil went to see MiTesu in a government
building upon Mr Tesu3 request;

- Sorin Tesu told MrsBen-Nun Cherbis and MWeil to leave and to wait for
him at the Hilton hotel in Bucharest;

- Sorin Tesu called and announced his arrival;

- Mr. Weil wentout for the discussion with Sorin Tesu and came back troubled

and nervous.

235. None of the material in ClaimantOs August2D9letter is new. Claimant emphasizes
the TribunalOs statement in Ordex M that OTo a large extent, the content of Mrs. \BemOs

statement merely confirms evidence previously brought to the TribunalOs attention,0 making the
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point that @he Tribunal thus acknowledges that the presented statement is primdefzisiee

as it confirms Claimang@orruption case.O The problenthat the presented statement duoets

confirm ClaimantOs corruption case. As the Tribunal stated in Ooddt BLittle or no weight

should be given to a statement indicating the Otroubled and nervousO state of Mr. Weil when he
returned from a discussi with Sorin Tesu, considering that such state might have been
attributable to a number of different factorsO (Orderd\para. 29 Further, Mrs. BefNunOs
statement that Ol donOt remember him telling me with this occasion the reason for beguly troubl
or the content of his discussion with Tesu SorinG1& penultimate sentence of the
penultimate page, English version) does little to assist Claimant in making its case that a bribe

had beensolicited.

236. Claimant maintains further that it is cral that Claimant requested that Mrs. Béan be
heardas a witness and that her credibility was evaluated by the Tribunal without hearing her

testimony. Claimant points to the following statement by the Tribunal in its Oalel: N

OMrs. Ben NunOs stament contradicts what she had previously told the DNA
when she specifically denied ever hearing of the USD 2.5 million bribe request
(Statement of June 16, 2006;388, page 2). In addition, as pointed out by
Respondent, Mrs. Ben NunOs new DNA statersemiterially inconsistent with

Mr. WeilOs and Mr. KatzOs testimony, particularly whether Mr. Weil had
discussed with her the alleged bribe request which, according to Mr. Weil, was
the reason for her being OshockedO (Mr. WeilOs Witness Statement of May 30,
2006, para. 95) while, according to Mrs. Ben NunOs last statement, she does not
remember Mr. Weil telling her Othe reason for being troubled or the content of his
discussion with Tesu SorinO (Response, para. 18, referringstoBén NunOs
statement, at)5O

The problem is that hearing her testimony would have made no difference. Last in time does

not necessarily mean OdecisiveO and in the TribunalOs judgment does not mean OdecisiveO in this
case. In view of the contradictions, the memory failureshdasay, and the reliance on Mr.

WeilOs apparent (to Mrs.BBlun) psychological state, this evidence cannot be a Odecisive
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factorO within the meaning of ICSID Rule 38(2) and cannot confirm or prove ClaimantOs

allegation of a bribe solicitation

237. TheTribunal concludes that Claimant has not successfully shouldered its burden of proof
with respect to its allegation of a bribery solicitation by Respondent, and therefore no FET

violation can be held by the Tribunal to be present as to this aspect atthe ¢

b. Failure to extend the duration of ASRCContestation of the registration
of the assignment and extension of ASRRefusal of AIBO to conclude rental

contracts with ASRO.

238. Theseinstances of alleged breach of the BIT will be examined togethaew of their
common feature.They areall based on the allegation that certain contaations by AIBO and

TAROM were attributable to the State amdrein breach of the FE®bligation

239. The Tribunal hagletermined thathe acts andconduct of AIBO and TAROM in the
performance of the ASRQontract and the SKY Contract aaiributable to Romaniaspra
para.209). The Tribunal has now to examiméether AIBOOs and TAROMOs acts and conduct
complained of by Claimant are in breach of t#eT stawlard under theBIT, as alleged by

Claimant®3

240. To conclude that Romania breachelFET obligationswhen directing certain acts or
conductby AIBO and TAROM in the performance of the ASRI9ntract or the SKYContract
presupposes thaihe acts @ the ®nduct in question were in breach of AIBOOs and TAROMOs

contractual obligations. Since Claimaat the time oftoncluding the ASRO Contraeind the

%3 According to Claimant, in all these instances ORomania breached the fair and equitable treatmentO: ClI.
Reply, para. 398.
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SKY Contract, could not have legitimate expectatiotierthan the due and proper performance
by AIBO andTAROM of thecontractual obligationthey were going to undertakéihere would
obviously be no breach ofET (at least insofar as legitimate expectations are congevheth
is ClaimantOs main contention) to the extieattAIBOOs and TAROMOs acts anddemtwere

in compliancgor not in contraiction) with said obligations.

241. The analysis has therefore to turn to AIBOOs and TAROMOs obligations under the ASRO
Contract and the SKY Contraand whether or not they were carried aatlight of the law

applicable to such contractvhich isRomanian law.

i Failure to extend the duration of ASRO

242. Under Article 7 of ASROOs Articles of Association, the initial period of ASRO was ten
(10) years, Oand will be extended for further ten (10) year pawitll the agreement of the
General Assembl® The Partieshave thoroughly arguedheir positiors, with the support of
legal expertstegardingthe properinterpretation of this provisionClaimantcontend that under

the applicablelaw the General Assemblyould extend the duration of ASRO by a simple
majority. Respondent asserthat unanimity was required in order to amehd ASRO term
provided bythe Articles of Associationln the end however,according to Claimantwhether

unanimity or majdty was equired to extend ASROOs tédis not an issue in this arbitratidf

243. ClaimantOassertiorthat Respondent violated its FET obligati@yarding the duration
of ASRO and the failure to exteddSROOs terimas many facetsThe main argumergippears to

be that Claimanthad a legitimateand reasonablexpectationregarding theduration of ASRO

*4 Cl. Reply, para. 47.
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sinceit was led to believe thahe termwould be extended for at leash additional ten year
term This expectation was legitimate and reasonable, argues &ifim view of explicit
assuranceby the State during the negotiation of the ASRO Contract and the assurance hy AIBO
in November 200, whenthetime had come for the extension of ASROHowever, here is no
documentationn the file from the negotiatio period indicating that the teyear term would be
extended as a matter of rigiiurther confirmation of the longerm nature of its investment is
demonstratedaccording to Claimant, bthe duty-free licenses issued to ASRO for five years

commencing ir2000°°

244. Thereasons adducdnyy Claimant as ground for its expectation of a lergn duration of
its investment are based a@ircumstances related to the negotiateomd performance of the
contract with AIBO regarding ASRO.Likewise ClaimantOs expations regarding SKY are
based on the negotiation and performan€ehe contract withTAROM regarding the SKY
contract As noted, however, such expetationrs cannot butrelate to thedue and proper
performance by the other pad to the ASRO Contract anthe SKY Contractof their

contractual obligations

245. The fact hat the ASRO Contract provided for the possibility of an extension Ofor further
10-year periods with the agreement of the General AsseribtyQin the case of the SKY
Contract Ofor oher periods that will be set up, in legal condiohy the Partners General

Meeting$3® is indicative only of the Parties® willingness to consider extension of the

> CI. "' PHB, paras. 998.

Cl. 1* PHB, para. 12.

> ASRO Contract, Article 7 (Exh. ).
8 SKY Contract, Article 2 (Exh. @2).
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CompanyOs duration at the time of expiry of the initial ,témntight of the then prevtng
circumstances. This provision, which iscustomaryin thesekinds of agreemerst and in a
companyQOs articles of associatmannotconstitute a valid basis for a legitimated reasonable
expectatiorthat therevould necessarilpe an extension of ¢hCompanyOs durationthat there

was alegal obligation to extend the term beyond thiial tenyear period Had Claimantruly
intendedto have a legal right to a term beyond ten years, it would have negotiated that longer

term for ASROO®s initial dation >®

246. Claimant also maintagthat the governmentOs change of position regarding the extension
of ASROOsduration constituted a Oreversal of the investment framework and the business
environment contrary to the investorOs legitimate expectatish@hainthis Oreversal tiie
position was due to a changed governmental degigomrbitrary and improper motiv&3°® In
the TribunalOs judgment, howevénere is nothing improper about not extending ayesar
contract when there is no legal obligatim do so, and asoted, there is insufficienproof of

refusal to pay a bribe or other improper motive as the explanation for not extending the contract.

247. Having carefully reviewe€laimantOs position on this aspect of the @dsein light of
the available evidence, the Triburc@include that no Oarbitrary and improper motivesO (to use
ClaimantOs wordsye to be found in AIBOOs andROMOsacts andconduct. Suchacs and

conductareto beevaluated in the context of Romanian Jamhichis the law applicable to the

% Claimant indicates that the initial tgear term of the ASRO Contract had been agreed under legal
advice only because an unlimited duration would not have been acceptétdsgondent. (Cl. Reply,

para. 16). Had an unlimited term, or a term longer than ten years, been acceptable to both sides, then
agreement would have been reached. As in the case of the SKY Contract (haviygaa ifbtial
duration), a longer period mighave been agreed also for ASRO.

0 Cl. Reply, para 402.
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Parties@ontractual relation$® The fact thathe acts anctonductin questionmay beattribuied

to Romaniasince they had beatirected by the Ministry oTransportatiordoes notchange the
nature of the issumvolved, which remains contractual, nor does it indicate that any contractual
obligations were breacheRegardingthese aspects of the caigg claim in question does not

risethereforeto the levelof atreaty claim for breach dhe FET obligation

. Challengeof the registration ofthe assignment and extension of

ASRO.

248. With a viewto evaluaing the conduct bAIBO and TAROM with regard tahis issueit

is necessary to review briefly the relevaventsin chronological order. To overcone the
difficulties thathad emergedor obtainingAIBOOs and TAROMOs consent to extend ASRO
term for anothertenyear period,on January 17, 200EDF agreed to purchase AIBOOs and
TAROMOs shares in ASRO and the latter agreed to sell such shares 6 ED¥Fmeeting held
three days beforen Januaryi4, 2002 among EDF, AIBCandTAROM, under thesupervision

of the Ministryof Transportation, the Ministrindicated thatin order to avoid thexpiry of the

ASROOsluration, the assignment agreements had to leGtexby all the partie)?

249. The decisiontaken at theGeneral Assembly of Shareholders of ASRO Januaryl?,

2002 is relevant tothe subsequent everdmdto ClaimantOs claimThe Minutes recordhe

%1 The application of Romanian law is also prescribed by Article 42(1) of the ICSID Convention.
%2 ASRO General Assembly of Shareholders Decision dated January 17, 2002<B4), R

% Minute of Proeeding of the meetings of representatives of EDF, AIBO, TAROM and the Ministry of
Transportation of January 14, 2002 (Exh.1IR7, p.3). The meeting had been convened OFor the purpose

of recording the procedural matters preceding the Assignment Agreemdrdsgby the minority
shareholders in their capacity as assignors, assign their shares to the majority shareholder of SC EDF
ASRO SRLEOidem p. 1).
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unanimous agreement of the three shareholders regardiagsigament by AIBO and TAROM
of their respective entire shareholding ASRO to EDF and the latterOsemance of the
assignment.The resolution concludes as follows:
O'he equivalent value of the shares assigned by the withdrawing shareholders,
calculaed on the execution date of the resolution of the Extraordinary General
Assembly of Shareholders shall be established under the assignment agreement
concluded between thmartiesbased on the audit to be conducted as of January
18, 2002, concurrently witthe issuance of the mention regarding the registration
of this addendum with the Bucharest Registry Oftite

The text ofQhis addendur®(the OAddendum@@jlows the resolution®

250 The General Assembly of ShareholdersO resolution of January % ,adhough not

model of clarity (possibly, by reason of the English translatjorcords the shareholdersO

agreement:
a. to have the value of the shares of the withdrawing shareholders establishred by
audit to be conducted as of Januh8y 2002 alculated on the execution date of
the resolutiofO
b. to make the value so established part of the assignment agreement to be

concludedbetween théarties

C. to have the Addendumegistered with the Bucharest Registry Office at the time
of the assignment agreemt, i.e., following the establishment of the valoé the
shares of AIBO and TAROMas confirmed by thevords ©oncurrentlywith the
mention regarding the registration of theddendum with the Bucharest Registry

OfficeQ(emphasis addealy the Tribunal).

® Exh. R131, p. 2.
% Exh. R20.
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251 The intent to have the registration of the transfieshareswait for the conclusion of
assignment agreemis providing also for thgalue of the shares (therefore, for the price to be
paid by EDF as consideration for the transfer) is confirmedéynhderstanding reached three
days beforgat the meetingamong EDF, AIBO and TAROM under thsupervisionof the

Ministry of Transportation

252 The OMinutef Proceedings2flecting such understanding recottle requesbf EDFOs
representativefor Ga written and unconditional agreement to be used in view of the extension of
the companyOs duratinHowever such agreemenwas refused by the MinistryOs Secretary
General Mr. loan Orbescuwho neverthelessnadeit clear that the Ministryrad no objetion to

the fulfilment of the formalities with the Trade Registry in order to avoid the expiry of the
companyOs duration (such expiry falling on 27 January 2002), Oprovided that the assignment

agreements are executed bypalities(°

253 It was therefoe clear to allpartiesinvolved that the regisation of the extension of
ASROOdgenyear termhad to wait for theexecutionof the assignment agreements and that the
Ministry of Transportatiorwould endors@nly a procedure so providingfhe Addendunsigned

by the three shareholdens January 17, 2002, after a premise stating that the 100% holding by
EDF was obtained Othrough the assignment of the sharesO held by the other sharetmiders

the amendment of Article 6 tfie ASROO®Bylaws as follows:

Orhe share capital of the company is 100% hejdts sole shreholder SC EDF
SERVICESLTD.G’

% Exh. R127, p.3.
" Exh. R20.
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254  OnJanuaryl?7, 2002 Claimant(i) voted in its capacity as ASROOs sole shareholder for
the extension of the CompanyOs duration for an unlimited pégiddrequested the registration

of the CompanyOs extension with the Trade Regrsanyd (iii) registered the Gilendum@nd

the decisiorof ASROOs General Assembly of January 17,.200the Trade Registry granted
this request the following ¢a’* presumablyinterpreting the Addendumf Januaryl7, 2002 as

entitling EDF to such registratias sole shareholdef ASRO.

255 The registration of the extension of ASROOs duration was challenged by AIBO on
February4, 2002 on the ground thato assignment agreemt for the transfer of its shares had
been signed® The challenge followed a warning given by AlBfdd TAROMto EDF, on
January28, 2002 that unless the assignment agreements were finalised by FeBrz092

AIBO and TAROM would ile a challenge tthe registration of thaddendum leferred tan the
warning letteras QAdditional actto the Articles of Associatioand to the ByLaws of S.C. EDF
ASRO S.R.LQ) with the Trade Registr{® On April 17, 2002, th&ucharest Tribunatancelled

the registratin of the transfer of sharé$

256. The absence of an assignment agreement by the time AIBO filed the challenge against

the registration of ASROOs extended duration was due to AiB0€3to accept a provision in

%8 Exh. R132.
8 Exh. R133.
O Exh. R134.

" As mentioned by the Bucharest TribunalOs Decision of April 17, 2002, cancelling the registration
regarding amendments to the transfer of shares (E2b, R. 2).

2Exh. R254.
3 Exh. R140.
"“Exh. R25.
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the draftof the assignmenagreement @, in its view, would have guaranteed ASRO continued
availability of commercial spaces at the Otopeni Airp@n February 4, 2002, TAROM signed

the assignment agreement, but AIBO did not. AIBO was concerned with the provision
stipulating that the assignent agreement would not Oconflict with or lead to a breach of any
terms, provisions or conditions of the documents réltaethe incorporation of ASROE The
problem for AIBO,which was of no interest fofTAROM, was the concern that Claimant or
ASRO wauld rely on this provision to maintain its position with respect to an extension of the
contractual arrangementsn the TribunalOs view, this was a perfectly reasonable concern, even

though such documents did not require a legally binding extensioa td#rtlgjear term.

257. The Tribunal is aware #tfollowing lower court decisions upholding AIBOOs challenge,

the validity of the extension of ASROOs duration was confirmed by a decision of the Bucharest
Tribunal @ January25, 2005°° holding that a compted assignment agreement was not a
necessary precondition of a valid registratioifhis does not mean, however, thsiBOOs
conduct wasn breach of the FE®Bbligationas beingarbitrary, in bad faith or a breach othe

FET for any other reason when ihallengedthe registration of the extension of ASROOs

duration.

258 The sequence of events leading to AIBOOs challefnpe registration of the transfer of
shares in ASRO and the latterOs extended duraigummarised above, shows that AIBO had
reasonablegrounds to file such challenge, as recognised by decisiotiee tdwer courts. No
assignment agreements had in fact been signed when Claimant requested and obtained the

registration of ASRO=xtension on January 18, 2008SRO might have asketie highercourt

SExh. G 137; Exh. R27.
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to suspendhe enforcemat of the decision of April 172002 pendinghe appeal, but failed to do

SO.

259 In any event, stheld by a decision d¢he Bucharest Tribunal, dated April 3, 208&RO

no longerhad any rights to commercial spas at the OtoperAirport after March27, 2002

since, as held by that decisiats, contention Oas to the leased spaces becoming the commercial
assets of the company and to defendant, ABBO] undertaking the obligation to extend the
lease agreementiccording taarticle 6 of thecompanyQOsy-laws lacks substantiatiof® AIBOOs

contribution in kind wasOthe goodwill, the customers and not the commercial sp&ces

260 AIBOOsconductwith respect to reaching agreement on the assignment agreemasnts
directedand supervisetly the Ministry ofTransportationwhich, through the Secretary General
loan Orbescu, had made clear during the meetingantiaryl4, 2002 that the extension of
ASROOs duration was conditioned on the conclusiche assignment agements’ Thus,
AIBOOs condudn this instancés attributable ¢ the Stateiccording tdLC Article 8. However,

in the TribunalOs view such conduct did not give rise to any BIT violation.
iii. Refusal of AIBO to conclude rental contrastwith ASRO.

261 UnderAddendum no. 3 tthe ASRO Atrticles of Association of Aprill, 1997 AIBOOs

contribution in kindwas redefinedas OcommerciassetO in lieu of the initi@commercial

® Bucharest TribunaCommercial Decision of April 3, 2008 (attached to RespondentOs letter of
September 20, 2008), p. 5.

""Exh. R127;supra para. 252.
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spaces)® The Partieshavearguedextensively about the natuamd extent oftte redefined in

kind contribution by AIBO.

262 Claimanthascontended that AIBO contributed the right to use the commespates
inside the airport and thatich contribution remained with ASRO after AIBO ceded its interest
in ASRO and the latter vidly extended its duratioff. Respondenhas assertethat what was
contributed in kind was a 1gear right to use AIBOOs goodwill and clientele relating to the
airporOold terminal®® so that this irkind contribution expired following the original d@ar
duration ofASRO, on January 22002%" Both Partieshavefiled expert opinions on Romanian
law in support of thie respectivepositions. The Tribunal notesgain in this regardhat by
Decision of April 3, 2008the Bucharest Tribundlasdeterminedhat AIBO had no obligation to
extend the lease agreemé&nsince the irkind contribution was not of spaces at the airport, but
rather, as Respondent maintains in these proceedingsyeaf®ight to use AIBOOs goodwill
and clientele relating to the aomiOs old terminal.The argument based on AIBOOskimd

contribution is therefore of no avail to Claimant.

263 The Tribunads tasks not to decide an issue of Romanian,lavhich is tobe leftfor
decision bythe Romanian courts, but rather to judgeethler AIBOOs refusal to conclude rental

contracts with ASRO was arbitrary and in bad faith and wheltee6tate is responsibiethis

®Exh. R7, Article 1.
" Cl. Reply, para. 22.
®R. Rej., para. 17.
8 R. Rej, para. 18.

8 Supra para. 28.

82



conduct is attributable to the Staté€he claim raised by Claimant concemgpossibleéoreach of

the FETobligation specifically of its legitimate expectations componé&hit

264. After careful consideration of the evidentee Tribunalconcludeghat no ground exists
for a finding of State responsibility for breadf RespondentOs obligatioh FET, for the

following reasms.

265 Under Article 19 ofthe ASRO Articles of Association, AIBOOs 5&éntribution to
ASROOsapitalwas made contingent upon AIBOOs obligation to make available to ASRO Othe
entire commercial area and other retail outlets located within the arba afgortE ,Owith a

rent to be paid monthly bASRO to AIBO Oon a tariff basis established under a separate
agreemen@* As stated aboveinderAddendum no. 3 to the ASR@Articles of Association of

April 11, 1997, AIBOOs contribution in kind was reglefi as Ocommercial assetO in lieu of the

initial Ocommercial spacés

266. Respondenmaintains thaflBOOs obligatioand correspondingly, ASROOs righhder
Article 19 were contractualkcovering the corasion between thenof rental agreements fohe
commercialspaces at the Otopeni AirportBeing contractual ASRO® rights and AIBOOs
obligatiors existedonly so long asAIBO remained bound by the Articles of Association of
ASRO, i.e, so long as it kept the status of shareholder of ASRQConsistentwith this

interpretation, AIBO concluded a series of rental (or lease) agreements with ASRO until such

8 Cl. Reply,para.409.
# ASROOs Articles of Association, Article 19 in its original formulation (Exh).R

®R. Rej., paras. 222
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time asit ceased to be a shareholder of ASR@ Januaryl7, 2002, when its obligation under

Article 19 terminated® following expiration of ASROOs tgear duration.

267. Likewise, the preemptive right grantedy AIBO to ASRO by the new Article 19%s
amendedy AddendumNo. 7/1998%" terminated upon AIBOOs withdrawal as a party to ASRO

Articles of Association @Januaryl7,2002%

268 The Tribunalagrees witlthe interpretation of Article 19 presented by Respondgumth
interpretation isconsistent with the new wording of the first paragraph of Article 19 of the
Articles of Association of ASROllowing Addendum no. 7approved by ASROOs General
Assembly on July 15, 1998yhich reads
O5HJLD $XWRQRPD $HURSRUWX® Of@iHLEQ RIBOLRQDO % X F X
makes available commercial spaces with a view to enabling the accomplishment

of the object of activity within the Otopediirport premises, according to the
rental agreements concludied the entire duration of the compa@/

The Addendumrefers to Orental agreements concluded for the entire duration of the c@npany
However, theobligation was assumed byAIBO as ashareholdenf ASRO On view of the
accomplishmentof the objec of the Companyactivity,0 in a document regulating the
CompanyOs life and the rights and duties of its shareholdésslogical thereforeto interpret
AIBOOs obligation as contingent upisrstatusasshareholder of SRQ

269 In light of the foregoingthe Tribunal concludes th#IBOOs conduct in declining to

conclude further lease agreengewith ASRO following the expiryon March27, 2002 of the

¥ R. Rej., para 24. The last lease agreement expired two months later, on March 27, 2002.
¥ Exh. R13, Article 1.

®R. Rej., para. 33

¥ Exh., R 13, Article 1.
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lastof suchagreemats was justified. In view of this conclusiorthat conductwhile attributable

to the State pursuant to Articleod theILC Articles, doesnot entail a BIT violation.
C. Romania maintains thellegedtaking through auctions.

270. Claimant contends that the auctions were organised by AIBO under the direction and
control of the Ministry ofTransportationand performed irsucha manner as to ensure that
ASRO and EDF had no chance to continue doing business at the Otopeni. Rirpbere is no

evidence on recortb supporthis specificclaim.

271 In February 2001, the Control Body of thenistry of Transportationfollowing an audit
of AIBOOs operations, highlighted the low level of rent paid by ASROniparison wittother
companies, recommending that commercial areas no longer subject to any agreement Obe put up

for auctiong¥*

272 The objective of improving AIBOOs quality, efficiency and profits underlying the idea of
having tenders of commercial spaces through auctions is evidiénled the Ministry of
Transportatiorio implement the auction program by directing AIBO to limit éixéension of the
lease agreements with ASRO until AIB@as readyfor the conduct of the auctio$ This

program was announced to EDF in the course of ASROOs General Meeting of Shareholders of

OCl. Reply, para 411.
%1 Report of the Ministry of Transportation Control Body, February 23, 2001, E£i9Rlast page.

21n his first witness statement the then Minister of Transportation, Miron Mitrea, confirmed thiarprogr

and the underlying objective as follows: OThe decision of the Ministry of Transportation, as shareholder
of AIBO, not to extend the ASRO agreement (but instead to conduct public auctions for commercial
services) was taken as part of a broader deteriminabat companies in which the state owned a
controlling interest would not simply renew letegm contracts when terms expired, but would follow
competitive procedures in order to enhance economic performanceO (para 7). The objective of moving Oto
a moretransparent competitive systemO for those contracts where the State was losing money was
confirmed at the hearing by Mr. Mitrea. (Tr., p. 646).
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January 8, 2002 Directing AIBO against the perceived intere§ EDF and /ASRO means that
the Ministry was controlling the progranThere is attribution within the meaning of ILC Article

8. However, as shown hereafteo BIT violatiors are found in RespondentOs conduct.

273 In asubsequenineeting held on Januya2l, 2002 between EDF and AIBO in connection

with the valuation of the shares of AIBO and TAROM, it had been envisaged that the validity of
the rental of commercial areas to ASRO could be extended Ofor an additional period of three
months or until a tendeis organised, otherwise SC EDF ASRO SRL ends its commercial

activities in these locations on January 25, 20023

274.  Therefore, Claimant knew since January 2002atis, from the date the tepear term
expired,that AIBO had agreed to extend R®Os leasemly until March 27, 200% and that
after that date AIBOwas going to organisauctions for commercial spaces at the Otopeni
Airport. In fact, AIBO extendedthe lease agreement with ASRQ 60 days, until March 27,

2002.

275 The Tribunal discernsno breach of the FETobligation in AIBOOs conducin the
organisation and performanad the auctionswhetheras to the decision torganisesuch
auctions or regarding the manner in whible auctions werenplemented AIBOOsconductis
attributble to the Stateconsidering thathe Ministry of Transportationdirected AIBO to
proceed to auction the commercial spaces at the Otopeni Ampdrtthis was a direction

contrary to the perceived interests of Claimant and ASR@ there was no FET ottleer BIT

% Supra,para. 208.
% Exh. R 137, p. 2.
% Exh. R339.
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violation in such conduct. In the TribunalOs view, the decigibho extend the tepear term
andto proceed to auctionssteadwas entirely reasonabknd done for appropriate economic

reasons.

276. The reason fothe rejection of ASROO#at the end of the first two auctions, namely
that the Company was the only bidder,bssed oma specificand commonrule of auction
procedure The ruleappears reasonabkeincea bidding procssis based on competitive offers
(therefore, a more thanjust one bid) in order to ensureatithebest available economic and
other termscan be secured It is worth noting in this regard thalhe evidence indicates that
Claimantitself contributed to creating the conditions for being the only bidder byettitalig,
through court etions press articles and otherwjsthe legitimacy of the auctioprocessby
claimingthatit alonewas entitled to the commercial spaddsis discouraging other companies

from participatingn the auction

277. The evidence alsshows that he disqualification of Claimantand ASRO by the
Evaluation Commissionn the occasion othe subsequent auctiongas due to the disregard of
published bid requirements the case of EDF and to the lack of legal capacity in the case of
ASRO. The disqualificationwas a ground for the filing by ASRO of a claim beforethe

competent court in Romanid heclaimwasrejected by the Bucharest Triburial

278 The outcome of the various auctions regarding Claimant or AG¥Snot constitutea
basisfor a claim of violationof the FET standardnder the BIT There is no evidence on record

that the rules governing the aucticarsd the manner in which theyere applied to ClaimantOs

% Decision of February 2, 2004, Exh- £37.
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and ASROO®nderswere discriminatory, arbitrary or otherwise unreagmaso as tojustify a

claim risingto the level of a keach of the BIT.
d. The action of the Financial Guard

279 Claimant contendthat theinvestigationof ASROOs activits exercised by the Financial

Guard in 2002with the confiscation of ASROOs reues leading to the CompanyOs bankruptcy
represented theulminationof the process of theéaking anddestructionof its investment’ In

reply to RespondentOs contention that the Financial GuardOs conduct was entirely consistent with
its practice® Claimant asserts that Oirrespective of what the Financial GuardOs practice is, it had

the effect of destroying the entire value of EDFOs shares in &8RO

280. In the TribunalOs viewhe issue is not whether the conduct of the Financial Guard in
investigatig ASROOsctivity and imposing sanctionsas consistent or not with its practice.
Being clearly attributable to Romania, the Financial GuardOs conduct @ dirkiremosto be
examinedin thelight of Romanian law.Even if consistent with Romanian lathe Financial
GuardOs conduct iis any casdo beexaminedas wellunderinternational law (inclding the
provisions of the BITsincewrongfulness of the StateOs condiecbrding to international lais

not excluded by itsonformity with internal lawt®

" Cl. Reply, para.415.
% R. CounteiMem., para 285.
% Cl. Reply, para. 241.

190 1LC Articles, Article 3: OThe characterisation of an act of a State as internationally wrongful is

governed by International law. Such characterisation is not affected by the chaotent the same
act as lawful by internal law
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281 TheFinancial GuardQsvestigationof ASROOs activity wapart of its duy as a public

body entrusted withthe power Oto assess and punish contraventions provided by Law no.
12/19903°" The investigation was initiated followinthe receipt,in August 2002, of an
anonymous letter signed by employees of Claimaratintainingthat unlawful activities were
being carried out by various EDFrelated companies® The anonymous character of the
denunciation did ngprecludethe Financial Guard from itsbligationto examinewhat had been
brought to its attentionin the course of its investigation, the Financial Gudistoveredthat
ASROO#&galexistence had expired as of Januafy 2002. The resulting sanctian particularly

the confiscation of ASROsrevenus earned after that date, wergsued pursuantto the

applicabldaw, asreferred tan theFindings Noteéssued on November 26, 2082

282 Claimant objected to the Financial Guardédfiscation sanction being applied
retroactivelyfrom Januan27, 2002 considering that ASRO had operated lukiarch 27, 2002
under lease agreements with AIB& The Trade Registry information to the Financial Guard,

on November 19, 2002, hambweverindicatedthat the registration of the extension of ASBO

191 professor MihaiOs Second Expert Opinion, para. 496.
%2 Exh. R227.

193 Exhs. R234 and R 243. By decision of the Buftea Court of March 31, 2003, confirmed by the
Bucharest Tribunal on December 18, 2008, Hnancial GuardOs sanction was declared lawful (Exh. R
770).

194 Claimant asserts that ORetrqactive sanctions are universally recognised to violate human rights and
basic standard of transparencyO (€IPHB, para 196): however, the issue must be examimehe
context of Romanian law and the remedies available thereunder.
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duratbn had been annullday decision ofthe Bucharest Tribunal on April 17, 2062 This

decision was irrevocahlsubjectonly to anextraordinarychallenge'®

283 In November 2002, at the time of thmd&nhcial GuardDs investigatiothe Companyvas
therefoe deemed to have expired on January 27, 2B0accordance with Law no. 31/199G.
had enterednto the winding up procedurevith the ensuing prohibition of carrying out
operations other than those leading to the completion of the liquidatiorsgt&c&he sanctios
imposed by the Financial Guarcerein conformity with the applicable legal provisiomsview
of the conduct byASRQO, since January27, 2002 of the illegal activity of carrying out
commercial operation& after the company no longer hadegal existenceAIBOOs consent to
ASROOs operatisibeyond January 27, 200through lease agreemsmxpiring on March 27,
2002'%° may not be held to exempthe Financial Guard from applying tf@ovementioned

provisions of Romanialaw.

284. There isno indication in the evidendbat he conduct of the Financial Guatzised as it
was oninformation received from the Trade Registry and on the applicable provisions of

Romanian lawhad beerprompted by reasons foreign to asthorityand duy as a pubic body,

1% Exh. R767; see the Decision of April 17, 2002 of the Bucharest Tribunal in E2B. R
1% professor MihaiOs Supplemental Expert Opinion, February 200849@vra.

197 Art. 228 (1) of Lav No. 31/1990: C‘)’The Company is maintaining its legal personality for the operations
of the liquidation until its completio®See Professor MihaiOs Supplemental Expert Opinion, February
2008, paras. 48892.

1% Articles 1(a) and 2 of the Law no. 12/1990 the Protection of the General Public from lllicit
Commercial Activities, as amended, referred to in Professor MihaiOs Supplemental Expert Opinion,
February 2008, paras. 44498.

199, 1st PHB, para. 200.
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as suggested by Claimahf Had thisconductbeencontrary tothe law,the Romanianjudicial
system offered Claimarihe meanso redress the situation, as shown by the many cases in which
the Romaniancourts have intervened, upon ClaimantOs mesju ruling more than once in
ClaimantOfavour. Judicial recourse against the actions of the Financial Guard was certainly an

option open to Claimant.

285 Claimantappears to suggettat a kind of&oncertedattackQvas organisednd designed
to bringabout the taking and destruction of its investment in Ronahi@here is noevidence
on recordto that effectAll of the entitiesinvolved D AIBO, the Trade Registry, the Financial
Guard, the competent codthavingacted in the eyes of the Tribunah accordance with tire

respective duties

286 In light of the foregoing,here is no basis for ClaimantOs claim of violation of the FET
obligationby the conductof the Financial Guard* thereforeby the State to which such conduct
is attributable This conductdid not lack proportionalitytransparencyndgood faith wasnot
improper and discreditabBndwasfar from constitutingDan act that shocks or at least surprises

a sense of judicial projety,Oasassertedy Claimant'**

10 C|. Reply, para. 417: OThe action of the FiralrBuard is the direct consequence of EDFOs refusal to
pay bribes and the final retaliation of the involved officials against this refusal

11l Reply, para. 415ee also CL.*1PHB, para. 199.

2 Cl. Reply, para. 417: OThe actions of the Financial d3ubfatantly violates fair and equitable
treatment standards3

13 1bidem

91



e. GEO 104

287. On Septeber 5, 2002 GEO 104came into force, abolishing dutsee activities at
airports. Claimanhas contendethat GEO 104specifically targeted EDFIt relies inter alia, on

an interview in a Romanian newspaper by Miron Mitrea,ttien Minister of Transpatation,
indicating the need to discourage those that, having Obranches in airports, carry out contraband

activities in Romanig&)**

288 Claimanthas arguedurther that, contrary to Minister MgaOs written statement, GEO
104 was not issued to comply WwitEuropean Union requirements and to combat corruption.
There were no allegatigrof corruption by EDF or ASRO nor wetkereduty-free operations
functioning at the airport for which allegat®nf corruption could be madé® According to
Claimant, he fact that GEO 104was modified in 2003 and 2006 to comply with EU
requirements indicates that RomaniaOs alleged fmsthe enactment of GEO 104 not

credible!®®

289 In its written submissi®) Respondenhas denied that GEO 1Mas directed at EDF
insisting that it had been prompted lige need to harmonise graduaRomania duty-free
legislation with the EU requirements and to adopt-emtiuption measures as regtedby the

EU.

114 C|. Reply, para. 233. Contrary to ClaimantOs allegation, according to the quoted passage of the article
it is not Minister Mitrea that mentions ASRO as carrying out contrabantiastbut rather the comment
that follows the MinisterOs words. The full text of the interview was not provided by Claimant.

15 ClI. Reply, para. 236.
10 Cl. Reply, para. 240.
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290 The Tribunal has carefully reviewed the evidence on recordrdery the various

procedural steps which led to the adoption of GEO 104. It has taken note that, independent of the

Partie€allegations regarding the objectives of the Ordinance:

a)

b)

neither the Substantiation Note originating the procéswmr the text of GO
104*® nor any other document filed in the course of the legislative pracesis
evidence in these proceedingskes reference to the need to align the customs
regime of the dutfree sale of goods to the EU requiremehts

the Substantiation Note ingites that the main purpose of the proposed Ordinance
was to reorganise the retail sale of goods for foreign currency in afokdy
regime, the urgent character of the regulatioade necesary by the need to
regulate immediately Oa situation which asptiess repeatedly noticed, has led to
suspiciors pertaining to possible cases of corruptidf?

the Substantiation Note, signed by the Minister of Public Finance, Mitraldgico
TalyVHVFX DQG WKH OLQLVWHU RI -XVWLFH 5RGLFI
adopton by the Government of Romaned GEO 104 signed by the Prime
Minister, Adrian Ny V W d@n\Bkptember 5, 2002nd countersigned by the abeve

mentioned Minister of PubliEinance

"7 Exh. R 62.
18Exh. R63.

119 At the hearing Mr. Miron Mitrea, Minister of Traportation at the time of the adoption of GEO 104,
mentioned that the great number of laws and regulations to be adopted in the EU accession process and
the scarcity of personnel explain why Owe did not give a lot of importance to the substantiatirrnoteO

p. 640).

120Evh. R 62.
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d) GEO 104, once so adopted, was submittday the Prime Ministerto the
Parliament for approval through Law the same fayThe track of the legislative
procedure at the Chambefr Deputies showethat, following endorsement by the
Legislative Counil, debate in the Chamber of Deputies and Parliamentary
approval of the mediations commissi@port the draft Law was promulgated by

Decree No. 206/2003 of April 10, 2008/ the President of the Republf®

291 It is difficult to believe that such aomplex procedure, inveing members of the
Governmentifcluding the Prime Ministgythe Romanian Chamber of Deputies &sthate with
the various committees appointed by either of them, up to the President of the Reyadpiat

in placemerely for thepurpose ofenacing legal provisiondirected againsEDF, in retaliation
for the latterOs refusal to make bribe paynategedlyrequested by government officidfs In

any event, the Tribunal has determined that the ClaimantOs burden of proof cgriternin

allegation of solicitation of a bribe has not been met.

292 There is evidence in the file that cases of corrupt@ntionedby the Substatiation

Note as a reason for the urgent character of GEO 104 had occumrétarch 2002 (i.e., few
months before the process leadingttee enactment oGEO 104had started)the Constanta
Regional Customs Directoratead found 600 undeclared cigarette containevgh a market

value of more than ROL 8 billion, brought to Constanta B8rtOne month laterMinister

12LExh. R 64.
12Exh. R 65, p. 5.

12 The same line of reasoning has been convincingly developed by Respondent (R. CounterMem., paras
336:347).

124 R. CounterMem.|, para. 350. See also the article OCigarette Smuggling uncovE€@tstant®
Journal National, March 21, 2002 (Exh-5R9).
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Mitrea commenteddrom some report of the Police, we understand that thefokeyshops were
part of the smuggling with cigarett@addng that the auction at the Otopeni Airport Odoes not
aim at eliminating a company, but is a manner of fightigginst corruptio® Thus, GEO

104, although possibly aimings well towarda gradual alignmentvith the EU system, was
certainly prompted by theeedto fight corruption, as indicated by the Substantiation Note and as
confirmed by thdoregoingcircumsances. GEO 104wasthereforea measure falling within the

police power of the Statéaken in the public interest.

293 As held by other tribunals, in addition to a legitimate aim in the public interest there must
be Oa reasonable relationship of pripoality between the means employed and the aim sought

to be realized@hat proportionality would be lacking if the person involvédads an individual

and excessive burd€h’® The aim of GEO 104 to combat corruption was certainly legitimate
and in thepublic interest.In addition, the proportionality requirement was met as shown by the
fact that the adverse effect of this measure regarding Claimant was limited to the latterOs duty
free operation at Constanta Airpdff The compensatiorclaimedby Claimantin that regard
amounts tdJSD400,000.00"* which is notan excessive burden itself andin the context of

ClaimantOsverallclaim for compensatioaf USD132.576.000,00%°

125 pdevarneNews of the Day, Press Release of April 15, 2002 (Ex59R).

126 Azurix Corp. v. The Argentina Republisward of July 14, 2006, para. 311, quoting approvingly the
European Court of timan RightsO Judgment of February 21, 198&érres v. United Kingdarparas. 50
and 63. See also the Legal Opinion of ClaimantOs Expert, Professor Schreuer, of June 4, 2, para.

127 Supra para. 57.
128 Report of ClaimantOs Expert, Mr. Rosen, attatth€@ll Reply, para. 8.4 and Appendix 5.
129 Supra para. 110.
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294, In view of the foregoing considerationSlaimantOs allegation that #reactment of GEO

104 was OdiscriminativeO and Oclearly designed as a pretext to tak€laineantOs right to do
businessty is unsustainable As a measure of general nature taken in accordance with
Romania law, GEO 104 equally applied the otherairport dutyfree operators in Romania
Such operators werall affected by the loss of their dutsee licences, including those present at
airports where Claimant did not operate, as shown by the evidence produced by Respbndent.
Following expiry on March 272002 of its rights to commercial spaces at the Otopeni Airport,
ClaimantOs right to do businesas limitedby GEO 104to the conduct of dutfree operations

on 49 square meters of space at Constanta Airport until June 832005

295 But there is moreghat rendersClaimantOs position untenatsad confirns that the
enactmenbf GEO 104doesnot entail State responsibility for violation of the FBBligation
Had GEO 104eentruly prompted by ClaimantOs refusal to pay bribegscertainly abelated
reaction (the bribe request and refusal dating adkugust 2001, more than one year before)

and a disproportionatne in light ofClaimantOs and ASROOs situatideptember 2002

296. At that point in time ASRO® rights to commercial spaces atettOtopeni Airport had
expiredas ofthe end of March ofhiat year. Also its premptive right to new spacesder the

new Article 19 of Addendum No. 7 to the Articles of Associatiad terminated upon AIBOOs

130 | 1 PHB, title of point 6 and para. 204; see also"©PMB, paras. 463.
131 _etter from the Ministry of Finance of September 26, 2006, listing-fiatyoperators (Exh.-B94).

132 Supra paras. 122.
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withdrawal asASRO shareholder*®* When GEO 104was enactedASRO was attempting to

acquire rightso commercial spaces Iparticipatingin AIBOOs auctions.

297. By cancelling the dutyree activities from international airpoi®&EO 104had compelled
AIBO to organisenew auctions for dutypaid commese rather than for dutyree commerce
Having expressed an interest, ASRO wasong the possibleandidats for the fourth auction
but was disqualified by the Evaluation Committee for lack of legal capacity diseet@iration.
This means thaASRO woutl havebeen excludettom further auctions in any cgsedependent

of GEO 104"
f. Regardingthe SKY and Constanta joint venture.

298 ClaimantOs claim®&garding SKYare of a contractual nature, based as theyoarthe

SKY Contract. As suclo breach othe FETobligationmay properly beinvoked by Claimant

since Othe legitimate expectations that TAROM continue the joint venture withCEBIfed

upon by Claimarif® with respect to this aspect of the cdsenda basis if any,onlyin the SKY
Contract. Legitimate expectations that TAROM continue the joint venture with EDF could have
come from many sources beyond the Contract itself. Such expectations could have come from
specific assurances in writing from Government representatives, statutes, reguatather

commitments by th&overnment To validly claima breach othe FET standardunder the BIT

133 Supra para. 266.See alsahe courtOs decision referrectpra para. 259.

134 ASROOs disqualification was upheld by the Bucharest Court of Appeals Civil Decision of February 2,
2004 (Exh. R 437); Civil Sentence of May 19, 2004 (Exh-4B8). The tender in the same auction of

EDF Properties, a company related to Claimant, was rejected for failure to bid for the category of goods
that had been listed. What is precisely ClaimantOs claim with respect to this Company, which is not party
to these proceedings, is unclear.

135CI. Reply, para. 419.
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Claimantshould haveproven not onlya breach othe SKY Contragtbut also thasuch other
assurances had been given by the Government and had keehda. Claimant has failed to

providesuch proof.

299 The same considerations apply to the Constanta joint verithieloss of ASROsights
to engage in dutjree ativities for the residual term ofs license (expiring on June 8, 2005)
caused bysEO 104 wasthe result of the legitimai@nd nondiscriminatoryexercise by the State
of its police powein the public interest Having concluded that the issuance of GEO Ho#s
not entail any State responsibilitthis conclusion apjes also with egard to ClaimantOs

operations at Constanta airptwtthe extent they likbeen affected by GEO 104.

300. The foregoing conclusionapplies equally to the reference made by Claimant to the
alleged breach of full protection and secufityOthrough coercion drharassmer®®’ 1t is
unclear whetheraccording to Claimanthis standard of protection is pawt the FET or is an
independent standard (as the Tribunal believé&®.that as it may, no coercion or harassment

has been found by the Triburtalbeattributable to Romania
g. Conclusion regarding the FET

301 In light of the foregoingconsiderationsind findings the Tribunal holds that ClaimantOs
claim of violation of the FETobligationunder the BITis unfounded in fact and in laand is

therefore rejectk

136 Another standard of investment treatment under Article 2(2) of the BIT.

137ClI. 1st PHB, para. 9.
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3. Unreasonable or discriminatory measures
302 Article 2(2) of the BIT provides in relevant parts:

Neither contracting party shall in any way impair, by unreasonable or
discriminatory measures, the management, maintenance, use, enjoyment or
disposal ofinvestments in its territory of nationals or companiéshe other
contracting party

303 In an attempt to give aontent to general expressgosuch as Ounreasonable or
discriminatory measurgd Claimant relies on the categories of measures thagik expert,

ProfessoChristophScheuer,hasdescribé in his opinionasQrbitraryd

a. a measure that inflicts damage on the investor without serving any apparent
legitimate purpose

b. a measure that is not based on legal standards but on discretiordiqarepu
personal preference

C. a measure taken for reasons that are different from those put forward by the
decision maker

d. ameasure taken in wilful disregard of due process and proper procédure

The Tribunal will consider thelaim of Ounreasonable or digninatory measures&acording to

the termgroposed by Claimant.

304 TheTribunalOs approath each of thdoregoingcategories is to a large exterbvided
in previousparts of this award.Regarding theallegation of solicitation of dribe, which is

specifically referred to by Claimamisoin this context, the dismissal of this claim for lack of

138 Cl. Reply, para. 424.
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sufficient supporting evidencé® renders moothe allegations anadonclusionsdrawn theraom

by Claimant**°

305 As to the individual categories that argtéd, but not commented upon by Claimanis

sufficient to recall that:

a. there is no evidence of measures applied to Claimant without a legitimate
purpose; on the contrary, the rextension of ASROs terpthe norrenewal of
rental contractsthe audbns organised by AIBO for commercial spaces at the
Otopeni Airport the Financial GuardOs action ahd enactment of GEO 104
haveall been heldy the Tribunalasjustified either by théerms of the contract
binding the Parties oby the exercise of theStateOs police powir the public
interest

b. none of such measures was based on discretion, prejudice or personal preference,
as made clear by the Tribunag®amination

C. no evidence has been profferedicating that any such meassiveeretaken for
rea®ns other than those stated by the decision maker;

d. as shown by the numerous recourses by Claimant to legal procedR@®amia,
including courts proceedings more than once with a positiveutcome for
Claimant due process and proper procedluequirenentsappear tchave been

satisfiedby Respondent

%9 Supra para. 232.
1%CI. Reply, para. 425.
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306. For all the foregoing reasons, the claim for unreasonable or discriminatory measures is

denied.
4, Expropriation
307. Article 5(e) of the BIT providem pertinent parts as follows:

Onvestmentf nationas or companies of either Contracting Party shall not be
nationalized, expropriated or subjected to meashawing effect equivalent to
nationalization or expropriatiofhereinafter referred to as OexpropriationO) in the
territory of the other @Gntracting Party except for a public purpose related to the
internal needs of that Party on a riacriminatory basis and against prompt,
adequate and effective compensatibn.

308 According to Claimant, the present instance is one of creeping expimprihie adverse
measures havingeen takerin a series of steps Oto be considered not in isolationithutheir
aggregateeffectd*' The measureshat Claimant has in mind* the aggregate effect of which
would have brought about the creeping exprojomadf its investment, have beandividually
examinedby the Tribunal,which hasreacted for each of them a conclusioadverseto
ClaimantOs claim.The only possible takings in the instant case were the sanctions of the
Financial Guard, for which theras a judicial recourse, and GEO 104, which was a non
compensable police power measuhe the TribunalOs view, the measures in question, also taken
in their aggregate effect, do thoonstitutea creeping expropriationn addition to which there

was noevidence of a coordinated patteadopted by the State for their implementation.

309 Again, also in the context of the claim for expropriation Claimant asserts that the

measures were taken by Romania Oin retalifaioBEDFOs refusal to pay the requesigies to

141Cl. Reply, para. 428.
12CI. Reply, paa 433.

101



government officials3*® The dismissal of the clairfor lack of sufficient evidenceelating to
the bribe requesenders moo€laimantOs argument that the measures were taken in OretaliationO

for ClaimantOs re$al to pay thallegedlyrequestd bribe

310 The foregoing considerations are sufficient to dismiss ClaimantOs expropriatiorAclaim.
few comments may be added regarding ClaimantOs specific refénetiie contextto the

action ofthe Financial Guard Claimant has challengd this action as having produced the
ultimate effect of depriving Claimant of its investment as a result of the confiscation of ASROOs
revenuesin addition to a finé** The actionof the Financial Guarsvas ultimately held to be
without legal justification by t judiciaryauthority, considering that the dispute regarding the

registration of ASROOs extenshat beetiinally decided in favour of ASRG®

311 The Tribunal has determinglat the confiscation sanction was within tegal power of
the Financial Gard and thait wasapplied in good faith in November 2002 to cover as well the
period after January 27, 2002, therefore retroactively, since ASROOs activity after thatsdate

held to beillegal.'*® Reference may be madethis context to theinconteste@nalysisoffered

3CI. Reply, para. 431.

144 Cl. Reply, para. 434: OThere is absolutely no bona fide regulatory purpose that would justify the action
of the Financial Guard. The dispute regarding the registration of the extension of ASRO was a dispute
between ASRO rad AIBO pending within the courts, which was finally decided in favour 8R®.
Romania is unable to point to one regulatory aspect of the action justifying the OconfiscationO of ASROOs
revenues earned prior to the court decision Bmdovisionally D deleting the registration of ASROOs
extension. In addition, the circumstancéshe control, the contradictions associated with the initiation of
such control and the dubious denunciation letter all suggest that the control was set up by the authorities
to harass the investor to ultimately deprive it of its ag3e® i PHB, para 216: O. . the combined

effect of the series of violations committed by Respondent against ClaimantOs investment, culminating
with the unlawful confiscation of the ASRO JVOs revenues by the Financial Guard, constitutes an
unlawful taking of ClaimantOsviestment and must therefore be compengated

15CI. Reply, para. 434.

1®Supra para. 283.
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by RespondentOs legal exp@tofessor Mihai who examinedthe various procedural steps
undertaken by ASRO before the Romanian courts to obtain the reimbursement of the revenues
confiscated by th&inancial Guard following the quashinfthe decision of April 17, 200that

hadannuledthe registration of thezansferof ASROOshares to Claimant
312 Theanalysis convincingly shows that:

a. the Romanianudicial systemmade available to Claimattie necessary means to

redressts positionif goodgrounds to that effe¢tadbeenfound to exist;

b. Claimant, through ASRO, did what it believed shouée beerone in order to
obtain the revocation of the confiscatory measunesvever, itfailed mistakenly
(i) to invokethe proper gound under th€ivil ProcedureCodefor requesing the
revision of the prior court decision validagi the Financial GuardOs actiand

(ii) to file the recourse within the required time liHit

C. as a result, under an irrevocable decision of chmpetentcourt, the sanction

applied by the Financi@uard to ASRO was maintainétf

313 The Trikunal has dulynoted the fact that due process was assured to Claimant by
Romania and that the maintenance of the sanction applied by the Financial Guard twASRO
due to ASROO4ailure to comply with procedural requirement3hese requiremest which

were knownor should have been knovta Claimant andASRO, are, in the Tribunal@sew, in

147 professor MihaiOs Supplemental Expert Opinion, February 2008, par&5587The analysis and
conclusions of Professor Mihai have remained uncontested. BdibsPaave waived the right to hear
legal experts at the hearing and Claimant has provided no comments in that regard in thehearipgst
briefs.

18 Decision no. 16 of January 4, 2007 by the Bucharest Tribunal (EXA2R
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keepingwith normal proced@l rules Unless a breach of the BIT ishetrwise found, which the
Tribunal has excluded, the BIT is not an appropriate instrument to provide the investor with a
means to enforce rights available to it under the applicable legal systéhatiutailed toduly

and timely invoke
5. The umbrella clause
314 Article 2(2) of the BIT provides (in the last sentence):

(Each contracting party shall observe any obligation it may have entered into with
regard to investments of nationals or companies of the other contractin@party.

315 Claimant mairtains that Romania failed to observe the obligations prescribed by this

clause since

a. AIBO breached the assignment agreenagreedwith EDF on Januarg7, 2002

by contesting the registration of that agreement and the extension of; X8RO

b. TAROM breached the@greement concluded with EDF regarding the SKY joint

venture by repudiating its association with EB¥

316 ClaimantOs position is untenabieceit is basedon a misconception of the provision of
Article 2 (2) of the BIT This provision, when applied tthe presentase, clearly refers to
obligations entered into by Romanigith regard to ClaimantOs investmentShere is no

evidence of the assumption by Respondendigct obligations toward Claimant, whether by

contract or otherwise.

19CI. Reply, para. 445.
130 CI. Reply, para446.
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317. The referaces made in ths context to the ASRO Contraahd the SKY Contracare
evidence of Claimang@nisconstruction of the umbrella clausehe Oobligations entered iro

to which Article 22) of the BIT refersare obligations assumed by tRemanianState. The
breach ofcontractuabbligations by a party entaisuch partyOs responsibility at the contractual
level. There is in principle no responsibility by the State for such breeitie instant casgince

the State, not being party to the contrachas not directly assumed tle®ntractualobligations

the breach of which is invoked

318 It is unclear whether Claimant relies on the attribution to the $fatertain acts and
conduct of AIBO and TAROMN the assumption dlfieir being inbreach of thASRO Contract
or the SKY Contracin order toimpute to the Statthe responsibility forsuchbreach. If so, this
construction of the umbrella clause would ibeorrectsince the attribution to Respondent of
AIBOOs and TAROM@sts ancconduct does naenderthe Statedirectly bound bythe ASRO

Contract or the SKY Contract for purposes of the umbrella clause.

319 Attribution does not change the extearid content of the obligatiaarising under the
ASRO Contract and the SKY Contract, that remain remtiia)>* nor does itmake Romania
party to such contracttn any caseabsent a breaabf the ASRO Contract or the SKY Contract
under thegoverninglaw, there can be no State responsibility under international law for

violation of the umbrella clausg?

1 As held by thead hocCommittee inCMS v. ArgentinaOThe effect of the umbrella clause is not to
transform the obligation which is relied on into something else; the content of the obligation is unaffected,
as is its proper law. If th is so, it would appear that tpartiesto the obligationi(e., the person bound

by it and entitled to rely on it) are likewise not changed by reason of the umbrella clauseO (Decision of
September 25, 2007, para. 95(c), emphasis in the text).

1521 egal pinion of RespondentOs ExpertOs, Professor Greenwood, para. 10.
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320. The Tribunal has held that there has been no breach of the ASRO Contract or the SKY
Contract by AIBO or TAROM. Accordingly, the umbrella clause has no applicability in the

instant case even if Romania were a party to these contracts, which it is not.

V. COSTS

321. Each Party has requested that the other Party pay all of the costs of the arbitration and all
of the costs of the other Party. The following arbitration costs have been indicated by each Party

in the respective statements on costs of March 27, 2009, as amended:

Claimant USD2,761,308.90

EUR3,678,294.82

Respondent USD18,574,642.14

The Tribunal has not failed to note the material disproportion between Claimant’s and
Respondent’s arbitration costs, a circumstance that shall be duly considered when deciding the

allocation of such costs.

322. The Tribunal notes that the traditional position in investment arbitration, in contrast to
commercial arbitration, has been to follow the public international rule which does not apply the
principle that the loser pays the costs of the arbitration and the costs of the prevailing party.
Rather, the practice has been to split the costs evenly, whether the claimant or the respondent
prevails. See, as one example, Metalclad v. Mexico (5 ICSID Rep. 209 NAFTA/ICSID (AF),
2000), in which the claimant prevailed but still had to bear its own costs. The same approach of

splitting all costs evenly was adopted in cases in which the State was the winning party. See,
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as examples, Tradex v. Albania (5 ICSID Rep. 43 (ICSID, 1999)), and the NAFTA case ADF v.
United States (6 ICSID Rep. 449, 536-237 (NAFTA/ICSID) (AF), 2003) in which the losing
investors were not ordered to pay the costs of the winner, but rather each party had to pay its own

legal costs and to share the costs of the arbitration.

323. In ADF, the Tribunal cited “the circumstances of [the] case, including the nature and
complexity of the questions raised by the disputing parties” (at 537). In Tradex, the Tribunal
noted that Tradex had prevailed on the challenge to the Tribunal’s jurisdiction, and stated that the
claim could not “be considered as frivolous in view of the many difficult aspects of fact and law

involved and dealt with” (at 105).

324.  Even in very ICSID recent cases, there are examples of tribunals splitting the costs
equally or in a manner not corresponding to the outcome of the case. Thus, in the 2008 case of
Duke Energy Electroquil Partners (United States) and Electroquil S.A. (Ecuador) v. Republic of
Ecuador (ICSID Case No. ARB/04/19 (2008)) small sums of money were awarded to the
claimants. While in another 2008 case, Duke Energy International Peru Investments No. 1 Ltd
(Bermuda) v. Peru (ARB/03/28 (2008)), Claimant won a significant sum; nevertheless, the costs
were divided equally. In the 2008 case Biwater Gauff v. Tanzania (ARB/05/22(2008)), the
claimants won their claim as to liability but were unable to establish their damages. The
Tribunal held that each party was to bear its own legal costs, and the costs of the arbitration were
to be shared between the parties equally. In the December 2008 case of 7.S4 Spectrum de
Argentina v. Argentina (ARB/05/5 (2008)), the Tribunal decided that the costs of the arbitration

were to be shared equally with each side to bear its own costs.
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325. But the investment arbitration tradition of dividing the costs evenly may be changing,
although it is a bit early to know whether a different approach is evolving. In the 2005 NAFTA
case of Methanex Corp v. the United Stat@éAFTA/UNCITRAL, 2005), all of Methanex's
claims were dismissed and Methanex was ordered to pay the costs of the arbitration as well as
the U.S.” reasonable legal costs of almost USD3 million pursuant to Article 38(e) of the

UNCITRAL Rules. That was the amount sought by the United States.

326. In the 2006 case of Thunderbird v. MexicNAFTA/UNCITRAL, 2006), another
NAFTA case, the Tribunal’s majority said that the same approach as to costs should apply to
international investment arbitrations as to international commercial arbitrations. The costs were
allocated on a 75:25 per cent basis against the losing party. Thomas Walde, in a Separate
Opinion, said that the allocation of most of the costs against the losing party was a “significant
departure from established jurisprudence” (at para. 126). Yet in the 2008 case Rumeli v.
KazakhstarfARB/05/16 (2008)), the Tribunal held that Respondent had expropriated Claimant's
investment, awarded a large sum to be paid to Claimant, and then held that Respondent was
to pay 50% of Claimants’ legal fees and costs. In the 2004 ICSID case of CSOB v. Slovakia
(ARB/97/4 (2004)), CSOB having prevailed on the merits, Slovakia was ordered to pay its own

costs as well as approximately 60% of CSOB’s costs.

327. In the instant case, and generally, the Tribunal’s preferred approach to costs is that of
international commercial arbitration and its growing application to investment arbitration. That
is, there should be an allocation of costs that reflects in some measure the principle that the

losing party pays, but not necessarily all of the costs of the arbitration or of the prevailing party.

328. In the Tribunal’s judgment, the instant dispute was fairly brought by Claimant and good

faith was evidenced by each side. The disputing parties presented their cases well, both the
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written submissions arttie oral presentations #ite hearings.Therewere many difficult and
close issues of fact and law requirimggolutionby the Tribunal. Certain legal issues were
sharply disputed byhe legal experts nhamed by each sAlthough ultimately Claimant is the

losing party, Respondent has failed on the issue of attribution.

329 Under theseircumstanceand given also thmaterialdisproportion between the PartiesO
respective costghe Tribunal holdsthat Claimaneand Respondershouldshare equally the costs
of the arbitration, andoy majority,that Claimanshouldpay all of its own costs antbntribute

to Respondens(rosts, as claimday the lattey for the amount of U$6,000,000.0qsix million

United States Dollars)

VI. DECISION

330, Having carefully considered the PartiesO arguments in their written pleadings and oral
submissionand the evidence filed by each of thefor, the reasons above stated the Tribunal

unanimously decides amaders as follows:
1. Respondent did not breach its obtigas to Claimant under the BIT.
2. Accordingly, the claims of Clainm are dismissed with prejudice.

3. The Parties shall share equally all fees and expenses of the Tribunal as well as
ICSIDOs administige charges, which are paid out of the advances made by the

Parties.

4. Claimant is ordexdto pay Responderthe sum ofUSD6,000,000.00 (& million

United StatePollars) on accountf RespondentOs legal fees and other costs.

5.  All other claims and requesty the Parties ardismissed
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THE ARBITRAL TRIBUNAL

[signed [signed
Subject to the attached dissent on costs.
ARTHUR W. ROVINE Y VES DERAINS
Arbitrator Arbitrator
October 2, 2009 October 1, 2009
DATE: DATE:
[signed

PIERO BERNARDINI
President

September 30, 2009
DATE:
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