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ICC MEDIATION RULES

ARTICLE1

Introductory Provisions

1

84

The Mediation Rules (the “"Rules”) of the International
Chamber of Commerce (the “ICC”) are administered
by the ICC International Centre for ADR (the
“Centre”), which is a separate administrative body
within the ICC.

The Rules provide for the appointment of a neutral
third party (the “Mediator”) to assist the parties in
settling their dispute.

Mediation shall be used under the Rules unless, prior
to the confirmation or appointment of the Mediator
or with the agreement of the Mediator, the parties
agree upon a different settlement procedure or a
combination of settlement procedures. The term
“mediation” as used in the Rules shall be deemed to
cover such settlement procedure or procedures and
the term “Mediator” shall be deemed to cover the
neutral who conducts such settlement procedure or
procedures. Whatever settlement procedure is used,
the term “Proceedings” as used in the Rules refers to
the process beginning with its commencement and
ending with its termination pursuant to the Rules.

All of the parties may agree to modify any of the
provisions of the Rules, provided, however, that the
Centre may decide not to administer the
Proceedings if, in its discretion, it considers that any
such modification is not in the spirit of the Rules. At
any time after the confirmation or appointment of
the Mediator, any agreement to modify the
provisions of the Rules shall also be subject to the
approval of the Mediator.

The Centreis the only body authorized to administer
Proceedings under the Rules.
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ARTICLE 2

Commencement Where there is an Agreement
to Refer to the Rules

1

Where there is an agreement between the parties to
refer their dispute to the Rules, any party or parties
wishing to commence mediation pursuant to the
Rules shall file a written Request for Mediation (the
“Request”) with the Centre. The Request shall
include:

a)

b)

o)

)

e)

1)

D

h

the names, addresses, telephone numbers, email
addresses and any other contact details of the
parties to the dispute and of any person(s)
representing the parties in the Proceedings;

a description of the dispute including, if possible,
an assessment of its value;

any agreement to use a settlement procedure
other than mediation, or, in the absence thereof,
any proposal for such other settlement
procedure that the party filing the Request may
wish to make;

any agreement as to time limits for conducting
the mediation, or, in the absence thereof, any
proposal with respect thereto;

any agreement as to the language(s) of the
mediation, or, in the absence thereof, any
proposal as to such language(s);

any agreement as to the location of any physical
meetings, or, in the absence thereof, any proposal
as to such location;

any joint nomination by all of the parties of a
Mediator or any agreement of all of the parties as
to the attributes of a Mediator to be appointed by
the Centre where no joint nomination has been
made, or, in the absence of any such agreement,
any proposal as to the attributes of a Mediator;

a copy of any written agreement under which the
Reqguestis made.
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Together with the Request, the party or parties filing
the Request shall pay the filing fee required by the
Appendix hereto in force on the date the Request
is filed.

The party or parties filing the Request shall
simultaneously send a copy of the Request to all
other parties, unless the Request has been filed
jointly by all parties.

The Centre shall acknowledge receipt of the Request
and of the filing fee in writing to the parties.

Where there is an agreement to refer to the Rules,
the date on which the Request is received by the
Centre shall, for all purposes, be deemed to be the
date of the commencement of the Proceedings.

Where the parties have agreed that a time limit for
settling the dispute pursuant to the Rules shall start
running from the filing of a Request, such filing, for
the exclusive purpose of determining the starting
point of the time limit, shall be deemed to have been
made on the date the Centre acknowledges receipt
of the Request or of the filing fee, whichever is later.

ARTICLE 3

Commencement Where there is No Prior Agreement to
Refer to the Rules

1
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In the absence of an agreement of the parties to
refer their dispute to the Rules, any party that wishes
to propose referring the dispute to the Rules to
another party may do so by sending a written
Request to the Centre containing the information
specified in Article 2(1), subparagraphs a)-g). Upon
receipt of such Request, the Centre will inform all
other parties of the proposal and may assist the
parties in considering the proposal.

Together with the Request, the party or parties filing
the Request shall pay the filing fee required by the
Appendix hereto in force on the date the Request
is filed.
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3 Where the parties reach an agreement to refer their

dispute to the Rules, the Proceedings shall
commence on the date on which the Centre sends
written confirmation to the parties that such an
agreement has been reached.

Where the parties do not reach an agreement to
refer their dispute to the Rules within 15 days from
the date of the receipt of the Request by the Centre
or within such additional time as may be reasonably
determined by the Centre, the Proceedings shall not
commence.

ARTICLE 4

Place and Language(s) of the Mediation

1

In the absence of an agreement of the parties, the
Centre may determine the location of any physical
meeting of the Mediator and the parties or may invite
the Mediator to do so after the Mediator has been
confirmed or appointed.

In the absence of an agreement of the parties, the
Centre may determine the language(s) in which the
mediation shall be conducted or may invite the
Mediator to do so after the Mediator has been
confirmed or appointed.

ARTICLES

Selection of the Mediator

1

The parties may jointly nominate a Mediator for
confirmation by the Centre.

In the absence of a joint nomination of a Mediator by
the parties, the Centre shall, after consulting the
parties, either appoint a Mediator or propose a list of
Mediators to the parties. All of the parties may jointly
nominate a Mediator from the said list for
confirmation by the Centre, failing which the Centre
shall appoint a Mediator.
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3
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Before appointment or confirmation, a prospective
Mediator shall sign a statement of acceptance,
availability, impartiality and independence. The
prospective Mediator shall disclose in writing to the
Centre any facts or circumstances which might be of
such a nature as to call into question the Mediator’s
independence in the eyes of the parties, as well as
any circumstances that could give rise to reasonable
doubts as to the Mediator’s impartiality. The Centre
shall provide such information to the parties in
writing and shall fix a time limit for any comments
from them.

When confirming or appointing a Mediator, the
Centre shall consider the prospective Mediator’s
attributes, including but not limited to nationality,
language  skills, training, qualifications and
experience, and the prospective Mediator’s
availability and ability to conduct the mediation in
accordance with the Rules.

Where the Centre appoints a Mediator, it shall do so
either on the basis of a proposal by an ICC National
Committee or Group, or otherwise. The Centre shall
make all reasonable efforts to appoint a Mediator
having the attributes, if any, which have been agreed
upon by all of the parties. If any party objects to the
Mediator appointed by the Centre and notifies the
Centre and all other parties in writing, stating the
reasons for such objection, within 15 days of receipt
of notification of the appointment, the Centre shall
appoint another Mediator.

Upon agreement of all of the parties, the parties may
nominate more than one Mediator or request the
Centre to appoint more than one Mediator, in
accordance with the provisions of the Rules. In
appropriate circumstances, the Centre may propose
to the parties that there be more than one Mediator.
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ARTICLE 6

Fees and Costs

1

The party or parties filing a Request shall include
with the Request the non-refundable filing fee
required by Article 2(2) or Article 3(2) of the Rules,
as set out in the Appendix hereto. No Request shall
be processed unless accompanied by the filing fee.

Following the receipt of a Request pursuant to
Article 3, the Centre may request that the party filing
the Request pay a deposit to cover the administrative
expenses of the Centre.

Following the commencement of the Proceedings,
the Centre shall request the parties to pay one or
more deposits to cover the administrative expenses
of the Centre and the fees and expenses of the
Mediator, as set out in the Appendix hereto.

The Centre may stay or terminate the Proceedings
under the Rules if any requested deposit is not paid.

Upon termination of the Proceedings, the Centre
shall fix the total costs of the Proceedings and shall,
as the case may be, reimburse the parties for any
excess payment or bill the parties for any balance
required pursuant to the Rules.

With respect to Proceedings that have commenced
under the Rules, all deposits requested and costs
fixed shall be borne in equal shares by the parties,
unless they agree otherwise in writing. However, any
party shall be free to pay the unpaid balance of such
deposits and costs should another party fail to pay
its share.

A party’s other expenditure shall remain the
responsibility of that party, unless otherwise agreed
by the parties.
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ARTICLE 7

Conduct of the Mediation

1

The Mediator and the parties shall promptly discuss
the manner in which the mediation shall be
conducted.

After such discussion, the Mediator shall promptly
provide the parties with a written note informing
them of the manner in which the mediation shall be
conducted. Each party, by agreeing to refer a
dispute to the Rules, agrees to participate in the
Proceedings at least until receipt of such note from
the Mediator or earlier termination of the
Proceedings pursuant to Article 8(1) of the Rules.

In establishing and conducting the mediation, the
Mediator shall be guided by the wishes of the parties
and shall treat them with fairness and impartiality.

Each party shall act in good faith throughout
the mediation.

ARTICLE 8

Termination of the Proceedings

1

90

Proceedings which have been commenced pursuant
to the Rules shall terminate upon written
confirmation of termination by the Centre to the
parties after the occurrence of the earliest of:

a) the signing by the parties of a settlement
agreement;

b) the notification in writing made to the Mediator
by any party, at any time after it has received the
Mediator’s note referred to in Article 7(2), that
such party has decided no longer to pursue
the mediation;

c) the notification in writing by the Mediator to the
parties that the mediation has been completed;

d) the notification in writing by the Mediator to the
parties that, in the Mediator’'s opinion, the
mediation will not resolve the dispute between
the parties;
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e)

)

D

the notification in writing by the Centre to the
parties that any time limit set for the Proceedings,
including any extension thereof, has expired;

the notification in writing by the Centre to the
parties, not less than seven days after the due
date for any payment by one or more parties
pursuant to the Rules, that such payment has not
been made; or

the notification in writing by the Centre to the
parties that, in the judgment of the Centre, there
has been a failure to nominate a Mediator or that
it has not been reasonably possible to appoint
a Mediator.

2 The Mediator shall promptly notify the Centre of the
signing of a settlement agreement by the parties or

of

any notification given to or by the Mediator

pursuant to Article 8(1), subparagraphs b)-d), and
shall provide the Centre with a copy of any
such notification.

ARTICLE9

Confidentiality

1 Inthe absence of any agreement of the parties to the
contrary and unless prohibited by applicable law:

a)

)

the Proceedings, but not the fact that they are
taking place, have taken place or will take place,
are private and confidential;

any settlement agreement between the parties
shall be kept confidential, except that a party
shall have the right to disclose it to the extent that
such disclosure is required by applicable law or
necessary for purposes of its implementation or
enforcement.
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2 Unless required to do so by applicable law and in the
absence of any agreement of the parties to the
contrary, a party shall not in any manner produce as
evidence in any judicial, arbitral or similar
proceedings:

a) any documents, statements or communications
which are submitted by another party or by the
Mediator in or for the Proceedings, unless they
can be obtained independently by the party
seeking to produce themin the judicial, arbitral or
similar proceedings;

b) any views expressed or suggestions made by any
party within the Proceedings with regard to the
dispute or the possible settlement of the dispute;

c) any admissions made by another party within the
Proceedings;

d) any views or proposals put forward by the
Mediator within the Proceedings; or

e) the fact that any party indicated within the
Proceedings that it was ready to accept a
proposal for a settlement.

ARTICLE10

General Provisions

1
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Where, prior to the date of the entry into force of the
Rules, the parties have agreed to refer their dispute
to the ICC ADR Rules, they shall be deemed to have
referred their dispute to the ICC Mediation Rules,
unless any of the parties objects thereto, in which
case the ICC ADR Rules shall apply.

Unless all of the parties have agreed otherwise in
writing or unless prohibited by applicable law, the
parties may commence or continue any judicial,
arbitral or similar proceedings in respect of the
dispute, notwithstanding the Proceedings under
the Rules.
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Unless all of the parties agree otherwise in writing, a
Mediator shall not act nor shall have acted in any
judicial, arbitral or similar proceedings relating to the
dispute which is or was the subject of the
Proceedings under the Rules, whether as a judge, an
arbitrator, an expert or a representative or advisor of
a party.

Unless required by applicable law or unless all of the
parties and the Mediator agree otherwise in writing,
the Mediator shall not give testimony in any judicial,
arbitral or similar proceedings concerning any
aspect of the Proceedings under the Rules.

The Mediator, the Centre, the ICC and its employees,
the ICC National Committees and Groups and their
employees and representatives shall not be liable to
any person for any act or omission in connection
with the Proceedings, except to the extent such
limitation of liability is prohibited by applicable law.

In all matters not expressly provided for in the Rules,
the Centre and the Mediator shall act in the spirit of
the Rules.
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APPENDIX - FEES AND COSTS

ARTICLE1

Filing Fee

Each Request pursuant to the Rules must be
accompanied by a filing fee of US$ 3,000. The filing fee
is non-refundable and shall be credited towards the
deposit of the party or parties having filed the Request.

ARTICLE 2

Administrative Expenses

1
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The administrative expenses of the ICC for the
proceedings shall be fixed at the Centre’s discretion
depending on the tasks carried out by the Centre
and shall normally not exceed the following:

US$ 5,000 foramounts in dispute up to and
including US$ 200,000

US$10,000 foramounts in dispute between
US$200,001and US$ 2,000,000

US$15,000 foramounts in dispute between
US$2,000,001and
US$10,000,000

USsS$ 20,000 foramounts in dispute between
US$10,000,00Tand
US$ 50,000,000

US$ 25,000 foramounts in dispute between
US$50,000,001and
US$100,000,000

US$ 30,000 foramounts in dispute over
US$100,000,000

Where the amount in dispute is not stated, the
administrative expenses may be fixed by the Centre
at its discretion, taking into account all the
circumstances of the case, including indications
regarding the value of the dispute, but they shall
normally not exceed US$ 20,000.
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In exceptional circumstances, the Centre may fix the
administrative expenses at a higher figure than that
which would result from the application of the above
scale, provided that the Centre shall inform the
parties of such possibility beforehand and shall
normally not exceed the maximum amount for
administrative expenses foreseen in the scale.

The Centre may require the payment of
administrative expenses in addition to those
provided in the scale described in Article 2(1) of this
Appendix as a condition for holding the proceedings
in abeyance at the request of the parties or of one of
them with the acquiescence of the other. Such
abeyance fee shall normally not exceed US$ 1,000
per party per year.

ARTICLE 3

Mediator’s Fees and Expenses

1

Unless otherwise agreed by the parties and the
Mediator, the fees of the Mediator shall be calculated
on the basis of the time reasonably spent by the
Mediator in the proceedings. These fees shall be
based on an hourly rate fixed by the Centre when
appointing or confirming the Mediator and after
having consulted the Mediator and the parties. The
hourly rate shall be reasonable in amount and shall
be determined in light of the complexity of the
dispute and any other relevant circumstances.

If agreed by the parties and the Mediator, the Centre
may fix the Mediator’s fees on the basis of a single
fixed fee for the whole proceedings, rather than an
hourly rate. The single fixed fee shall be reasonable in
amount and shall be determined in light of the
complexity of the dispute, the amount of work that
the parties and the Mediator anticipate will be
required of the Mediator, and any other relevant
circumstances. The Centre, at its discretion, may
increase or decrease the amount of the single fixed
fee based upon a reasoned request of a party or the
Mediator. Prior to increasing or decreasing the single
fixed fee, the Centre shall invite observations from all
parties and the Mediator.
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ICC MEDIATION RULES
APPENDIX - FEES AND COSTS

3 The amount of reasonable expenses of the Mediator
shall be fixed by the Centre.

4 The Mediator’'s fees and expenses shall be fixed
exclusively by the Centre as required by the Rules.
Separate fee arrangements between the parties and
the Mediator are not permitted by the Rules.

ARTICLE 4

Prior ICC Arbitration

When a mediation is preceded by the submission of a
request for arbitration pursuant to the ICC Rules of
Arbitration concerning the same parties and the same
or parts of the same dispute, the filing fee paid for such
arbitration proceedings shall be credited to the
administrative expenses of the mediation, if the total
administrative expenses paid with respect to the
arbitration exceed US$ 7,500.

ARTICLE S

Currency, VAT and Scope

1 All amounts fixed by the Centre or pursuant to any
Appendix to the Rules are payable in US$ except
where prohibited by law, in which case the ICC may
apply a different scale and fee arrangement in
another currency.

2 Amounts paid to the Mediator do not include any
possible value added tax (VAT) or other taxes or
charges and imposts applicable to the Mediator’s
fees. Parties have a duty to pay any such taxes or
charges; however, the recovery of any such taxes or
charges is a matter solely between the Mediator and
the parties.

3 Any ICC administrative expenses may be subject to
value added tax (VAT) or charges of a similar nature
at the prevailing rate.

4 The above provisions on the costs of proceedings
shall be effective as of 1January 2018 in respect of all
proceedings commenced on or after such date
under the present Rules or the ICC ADR Rules.

96 ICC Publication 892 ENG



ARTICLE 6

ICC as Appointing Authority

Any request received for an authority of the ICC to
appoint a Mediator will be treated in accordance with
the ICC Rules for the Appointment of Experts and
Neutrals and shall be accompanied by a non-refundable
filing fee of US$ 3,000 per Mediator. No request shall be
processed unless accompanied by the said filing fee.
For additional services, the ICC may at its discretion fix
ICC administrative expenses, which shall be
commensurate with the services provided and shall
normally not exceed the maximum amount of
US$10,000.
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MEDIATION CLAUSES

Parties wishing to use proceedings under the ICC
Mediation Rules should consider choosing one of the
clauses below, which cover different situations and
needs. Parties are free to adapt the chosen clause to
their particular circumstances. For instance, they may
wish to specify the use of a settlement procedure other
than mediation. Further, they may wish to stipulate the
language and place of any mediation and/or arbitration
proceedings.

The notes below each clause are intended to help
parties select the clause that best meets their specific
requirements.

At all times, care must be taken to avoid any risk of
ambiguity in the drafting of the clause. Unclear wording
causes uncertainty and delay and can hinder or even
compromise the dispute resolution process.

When incorporating any of these clauses in their
contracts, parties are advised to take account of any
factors that may affect their enforceability under
applicable law.

Clause A: Option to Use the ICC Mediation Rules

The parties may at any time, without prejudice to any
other proceedings, seek to settle any dispute arising out
of or Iin connection with the present contract in
accordance with the ICC Mediation Rules.

Notes: By including this clause, the parties acknowledge
that proceedings under the ICC Mediation Rules are
available to them at any time. This clause does not
commit the parties to do anything, but the presence of
the clause is designed to remind them of the possibility
of using mediation or some other settlement procedure
at any time. In addition, it can provide a basis for one
party to propose mediation to the other party. One or
more parties may also ask the ICC International Centre
for ADR for its assistance in this process.
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Clause B: Obligation to Consider the ICC Mediation
Rules

In the event of any dispute arising out of or in connection
with the present contract, the parties agree in the first
instance to discuss and consider referring the dispute to
the ICC Mediation Rules.

Notes: This clause goes a step further than Clause A and
requires the parties, when a dispute arises, to discuss
and consider together referring the dispute to
proceedings under the ICC Mediation Rules. One or
more parties may ask the ICC International Centre for
ADR for its assistance in this process.

This clause may be appropriate where the parties do not
wish to commit to referring a dispute to proceedings
under the Rules at the outset but prefer to retain
flexibility as to whether to use mediation to try and
settle a dispute.

Clause C: Obligation to Refer Dispute to the ICC
Mediation Rules While Permitting Parallel Arbitration
Proceedings if Required

) In the event of any dispute arising out of or in
connection with the present contract, the parties shall
first refer the dispute to proceedings under the ICC
Mediation Rules. The commencement of proceedings
under the ICC Mediation Rules shall not prevent any
party from commencing arbitration in accordance with
sub-clause y below.

() All disputes arising out of or in connection with the
present contract shall be finally settled under the Rules
of Arbitration of the International Chamber of
Commerce by one or more arbitrators appointed in
accordance with the said Rules.

Notes: This clause creates an obligation to refer a
dispute to proceedings under the ICC Mediation Rules.
It is designed to ensure that when a dispute arises, the
parties will attempt to settle the dispute using
proceedings under the Rules.

The clause also makes it clear that the parties do not
need to conclude the proceedings under the ICC
Mediation Rules, or wait for an agreed period of time,
before commencing arbitration proceedings. This is
also the default position under Article 10(2) of the Rules.

99

NOILVIA3IW



ICC MEDIATION CLAUSES

The clause provides for ICC Arbitration as the forum for
final determination of the dispute. If desired, the clause
can be adapted to provide instead for a different form of
arbitration, or for judicial or other similar proceedings.

Clause D: Obligation to Refer Dispute to the ICC
Mediation Rules, Followed by Arbitration if Required

In the event of any dispute arising out of or in connection
with the present contract, the parties shall first refer the
dispute to proceedings under the ICC Medjation Rules. If
the dispute has not been settled pursuant to the said
Rules within [45] days following the filing of a Request
for Mediation or within such other period as the parties
may agree in writing, such dispute shall thereafter be
finally settled under the Rules of Arbitration of the
International Chamber of Commerce by one or more
arbitrators appointed in accordance with the said Rules
of Arbitration.

Notes: Like Clause C, this clause creates an obligation to
refer a dispute to proceedings under the ICC Mediation
Rules.

Unlike Clause C, this clause provides that arbitration
proceedings may not be commenced until an agreed
period has elapsed following the filing of a Request for
Mediation. The lapse of time suggested in the model
clause is 45 days, but parties should select a period that
they consider to be appropriate for the contract in
question.

Clause D changes the default position under Article 10(2)
of the ICC Mediation Rules allowing judicial, arbitral or
similar proceedings to be commenced in parallel with
proceedings under the ICC Mediation Rules.

Like Clause C, Clause D provides for ICC Arbitration as
the forum for final determination of the dispute. If
desired, the clause can be adapted to provide instead
for a different form of arbitration, or for judicial or other
similar proceedings.
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Specific Issues Concerning the Emergency Arbitrator
Provisions

The parties should determine whether they wish to have
recourse to the Emergency Arbitrator Provisions under
Clauses Cand D.

Clauses Cand D

If the parties wish to exclude any recourse to the
Emergency Arbitrator Provisions, the following wording
should be added to Clause C or D as applicable:

The Emergency Arbitrator Provisions shall not apply.

ClauseD

1 Ifthe parties wish to have recourse to the Emergency
Arbitrator Provisions, and want that recourse
expressly to be available prior to expiry of the 45-day
or other agreed period following filing of the
Request for Mediation, the following wording should
be added to Clause D:

The requirement to wait [45] days, or any other
agreed period, following the filing of a Request for
Mediation, before referring a dispute to arbitration
shall not prevent the parties from making an
application, prior to expiry of those [45] days or other
agreed period, for Emergency Measures under the
Emergency Arbitrator Provisions in the Rules of
Arbitration of the International Chamber of
Commerce.

2 Ifthe parties wish to have recourse to the Emergency
Arbitrator Provisions, but only after expiry of the
45-day or other agreed period following filing of the
Request for Mediation, the following wording should
be added to Clause D:

The parties shall not have the right to make an
application for Emergency Measures under the
Emergency Arbitrator Provisions in the Rules of
Arbitration of the International Chamber of
Commerce prior to expiry of the [45] days or other
agreed period following the filing of a Request for
Mediation.

For further information on drafting clauses providing
for ICC Arbitration, see pages 79-81above.
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