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* One of the issues affecting the Tribunal’s determination of Castel’s lost sales of TCL-
branded products was the extent to which the OEM products were directly competitive
with and substitutable for them. Mr Williams discussed horizontal and vertical
differentiation of products at paragraphs 32-35 of his report. He said:

32.

33

34.

35-

The difference between the two kinds of product differentiation stems from the
number of buyers who rank one product over another. Products are said to be
horizontally differentiated if buyers differ in their rankings of the products so that, if
all products were available at the same price, not all buyers would demand the same
products. By contrast, products are said to be vertically differentiated if buyers have
the same ranking of the products so that, if all products were available at the same
price, all buyers would demand the same (most highly-ranked) product. As Tirole
notes, one reason for vertical differentiation is difference in quality.

Consider the example of domestic motor vehicles. These products are differentiated
because some products are sold at higher prices than others. The patterns of
consumer preferences among motor vehicles involve elements of both horizontal
and vertical product differentiation. Elements of horizontal differentiation seem to
be matters such as: (i) seating capacity; (ii) engine size; (iii) four-door or two-door;
(iv) hardtop or soft top; and so on. These are elements on which potential
consumers have different preferences; that is, even if all cars were available at the
same price, consumers would wish to purchase different cars depending on the
extent to which the characteristics of the cars corresponded to their preferences over
attributes such as these.

By contrast, almost all consumers would prefer: (i) a new car over a second-hand
car; (ii) a car with perfect paint work over a car with defective paint work; and (iii) a
car manufactured by a maker with a reputation for high quality engineering over
one manufactured by a maker with a reputation for shoddy design and manufacture.
That is, these are elements on which consumers will have similar preferences; that
is, if all cars were available at the same price, consumers would choose those that
were new, had perfect paintwork and were manufactured by a maker with a
reputation for high-quality design and manufacture. That is, all consumers will
prefer higher quality over poorer quality.

Economists often speak of products being located in ‘product space’. Product space
may have both vertical and horizontal dimensions. The closer one product is to
another in product space, the more likely a consumer is to substitute one product for
another if the price of the first product were to rise or if it were to become
unavailable.
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e In final submissions Castel relied on the lay evidence and attacked Mr Williams’
estimate. I set out some parts of the submissions in detail as they illustrate the thrust of
Castel’s case. Castel submitted:

8o0.

81.

82.

Mr Williams asserted that the conduct at the centre of this dispute involved
versioning, and that “TCL seems to have attempted to sell its low-margin OEM
products with different branding and through different distribution channels from
those used for its TCL-branded product”. He did not seek the obvious instructions
which might readily have been available to support such speculation, which flew in
the face of Mr Shi’s evidence (at [17] HB:224 of his witness statement) that TCL took
no interest in the distribution channels through which OEM product was sold. Mr
Williams sought to sustain his view by observing that he would expect the OEM
retailers not also the stock the branded goods. The reason is clear enough: the sales
of one would have cannibalised the others because they were substitute goods. If Mr
Williams had interested himself to enquire whether TCL made a lesser margin on
OEM goods - one concomitant of versioning - he would have learned from his client
that TCL did not. TCL only sold its products (of whatever type) at FOB - it derived
no return from direct sales to retailers or consumers in Australia. A study of the TCL
sales records in exhibit 4 would have shown him that the price to OEM customers
and to Castel of particular capacity products was much the same.

The efforts made by TCL to distinguish the OEM goods and the TCL goods showed
that the differences were differences of appearance only. No functional difference
was pointed to. No evidence was adduced that consumers purchase such goods for
other than what they do - that is, for functional reasons - rather than for reasons, or
substantially for reasons, of appearance. It was asserted that the Castel goods were
superior because of the after-sales service provided, but, as Mr Williams accepted,
he would not expect a retailer to draw that to a consumer’s attention. He accepted
too that the retailer holds considerable sway over the purchaser’s decision.

What is clear is that the OEM goods were known in the market place as TCL goods,
and were being sold more cheaply. It is also clear that retailers were getting cross.
Mr Francis sought confirmation that the OEM goods were being withdrawn, and
told retailers that they had been - as indeed Mr Shi told Mr Kwong - when such was
not the case. These assurances would not be sought by retailers and given by a sales
manager like Mr Francis unless they were material to preserving sales of TCL
branded goods. Mr Williams accepted that retailers would direct their efforts at
maximising their profits. This would entail both (a) retailers not buying TCL goods
from Castel if equivalent goods were being sold by other retailers at cheaper prices
or there was a risk that this would happen; and (b) pointing out the customers,
where the retailer had such goods, that the OEM goods which they were selling were
effectively identical with the slightly more expensive TCL goods which were allergy
friendly.
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