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With the 6th edition of ICC Africa Conference on International Arbitration currently
underway in Lagos, Rumbidzai Maweni, an associate in Foley Hoag’s international
litigation and arbitration department, looks at why African States should increasingly
incorporate environmental provisions in their international investment agreements
(ITAs).

In August 2021, the United Nation’s Intergovernmental Panel on
Climate Change published a report on climate change based on
more than 14,000 studies developed by scientists around the
world.[1] Issuing a “code red for humanity”, the report makes
clear that global warming will only intensify over the course of
the next 30 years.

This threat is particularly acute for the African continent. The
World Meteorological Organization’s State of the Climate in
Africa 2019 report indicates that increasing temperature and sea levels, changing
precipitation patterns and more extreme weather are threatening human health, safety,
food, and water security on the continent.[2] Now more than ever African States must
ensure that the promotion of foreign direct investment through the conclusion of
international investment agreements (IIAs) does not undermine environmental
protection measures or exacerbate the impending climate crisis. Thus, African States are
increasingly incorporating environmental provisions in their IIAs. The breadth of these
reforms across the continent, and their influence globally has led some commentators to
refer to the “Africanisation” of international investment law. [3]

One example is the 2012 Model BIT of the Southern African Development Community
(SADC), which was among the first to impose obligations and responsibilities on investors
as opposed to just States, expressly “seeking an overall balance of the rights and
obligations among the State Parties, the investors, and the investments” under the
agreement. The 2012 Model BIT includes numerous articles that impose obligations on
investors concerning the environment, human rights, and corruption. Subsequently, in
December 2016, Nigeria and Morocco concluded a BIT that included many of the
environmental obligations for investors proposed by the SADC Model BIT and the
ECOWAS Supplementary Act on Investments. Article 14 of the Morocco-Nigeria BIT, for
example, establishes that:
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[I]nvestors or the investment shall comply with environmental assessment screening and
assessment processes applicable to their proposed investments prior to their establishment,
as required by the laws of the host state for such an investment or the laws of the home state

for such an investment, whichever is more rigorous in relation to the investment in question.

[4]

It also requires investors to “apply the precautionary principle to their environmental
impact assessment and to decisions taken in relation to a proposed investment.”[5]

Moreover, “investors and investments shall not manage or operate the investments in a
manner that circumvents international environmental, labour and human rights
obligations to which the host state and/or home state are Parties”.

Another common environmental provision is the general exception clause—clauses that
generally state that nothing in the agreement shall be construed as limiting a State’s right
to enact or apply legislation for the protection of the environment. Examples of such
clauses are common in BITs concluded by Madagascar, Mali, Morocco, and Tanzania.[6]
Non-derogation clauses are also common in BITs concluded by Nigeria and Tanzania.
These clauses specifically state that the IIA must not be interpreted as allowing for
derogation or waiver of compliance with environmental standards.

Other African States have introduced exceptions or clarifications in their ITAs for
substantive legal protections, like the FET standard, indirect expropriation, and the
national treatment standard. Provisions that state that environmental measures will not
be considered unfavorable treatment in violation of the FET standard enhance a State’s
ability to enact environmental measures without the risk of arbitration. Morocco has
incorporated such an FET exclusion in a number of its ITAs. For example, the Morocco-
Estonia BIT provides that “[mJeasures that have to be taken by either Contracting Party
for reasons of public security, order or public health or protection of environment shall
not be deemed as a less favourable treatment.”[7]

Similarly, provisions that state that bona fide measures taken to protect the environment
do not constitute indirect expropriation are becoming increasingly common in African
I1As, particularly in ITAs concluded by Burkina Faso and Nigeria. 8]

Some African States also have provisions clarifying the application of the national
treatment standard. The Brazil-Ethiopia BIT, for example, indicates that the
determination of whether a host state has accorded foreign investors treatment equal to
that accorded to its own investors “depends on the totality of the circumstances,
including whether the relevant treatment distinguishes between investors or
investments on the bases of legitimate public welfare objectives”.[9]

African States could further improve alignment of their IIAs with environmental goals by
introducting procedural provisions. One possibility would be to expressly limit the
protections granted by an IIA to those investors that comply with their environmental
obligations. Provisions of this nature would facilitate a State’s challenge of jurisdiction of
an arbitral tribunal to hear claims instituted by investors that violate their environmental
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obligations.[10] Another would be for ITAs to expressly allow respondent States to bring
counterclaims against investors for not complying with their environmental obligations.

[11]

*Disclaimer: The content of this interview does not reflect the official views of the
International Chamber of Commerce. The opinions expressed are solely those of the
authors and other contributors. The above does not, and is not intended to, constitute
legal advice; instead, all information, content, and materials available are for general
informational purposes only. Readers obtain advice with respect to any particular legal
matter.
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