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CAfA ARBITRATION CLAUSE

RECOMMENDED CAfA ARBITRATION CLAUSE

“All disputes, claims, controversies, and disagreements arising in
connection with the present agreement, or further agreements
resulting therefrom, shall be settled in accordance with the CAfA
Arbitration Rules, consisting of the Arbitration Rules of the
Netherlands Arbitration Institute supplemented and modified by
the AiA/NAI Adjunct Arbitration Rules.”

Additionally, various matters may be provided for:

()

(b)

(¢

(d

Number of arbitrators:

“The arbitral tribunal shall be composed of one arbitrator/
three arbitrators.”

The CAfA Rules determine that the number of arbitrators
shall be three, unless the monetary value of relief sought is
less than € 1,500,000 (one million and five hundred
thousand Euros) or the parties have agreed to one arbitrator.

It should be borne in mind that, as a rule, three arbitrators will cost more
than one.

Method of appointment:

“The arbitral tribunal shall be appointed according to the list
procedure.”

Article 13 provides for appointment of the arbitrator or arbitrators by the
parties. If the parties wish to agree a different method of appointment,
they must include this in the arbitration agreement. If the parties prefer
the list procedure provided for in Article 14 over appointment by the
parties, they must include this clause in the arbitration agreement. Also
note Article 11(6) and (7).

Measure for decision-making:

“The arbitral tribunal shall decide as amiable compositeur.”
Article 42(1) provides that the arbitral tribunal decides in accordance
with the rules of law. The arbitral tribunal will decide as amiable
compositeur if the parties, by agreement, have authorised it to do so
(Article 42(3)). The parties’ deviating agreement referred to can be
achieved by using the aforementioned clause.

Consolidation:

“Consolidation of the arbitral proceedings with other arbitral
proceedings, as provided for in Article 1046 of the Dutch
Code of Civil Procedure and Article 39 of the Arbitration
Rules of the Netherlands Arbitration Institute, is excluded.”
According to Article 1046 of the Dutch Code of Civil Procedure, a party
may request that a third person designated to that end by the parties order
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consolidation of the arbitral proceedings with other arbitral proceedings
pending within or outside the Netherlands if a good administration of
justice renders it expedient to hear and determine them together. The law
provides for the possibility of excluding such consolidation by
agreement, which may be done by including the aforementioned clause.
In the absence of such exclusion by agreement, any consolidation will
take place in accordance with Article 39.
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SECTION ONE - GENERAL
Article 1 - Definitions

In these Rules, the following terms and expressions shall have the
following meanings:

(a) “administrator”: the director of the NAI as provided for in the
NAI’s articles of association and, in the director’s absence, the
member of the executive board designated by the executive
board to that end, or an acting administrator appointed as such
by the executive board;

(b) “documents”: procedural and other documents, including data
on a data carrier as well as data presented by electronic means;

(c) “Executive Board”: the executive board of the NAI;

(d) “Committee”: the committee appointed by the NAI Executive
Board that decides on challenge requests as referred to in
Article 19;

(e) “claimant”: one or more claimants;

(f) “NAI”: the Netherlands Arbitration Institute (Stichting
Nederlands Arbitrage Instituut);

(g) “arbitration agreement”: an agreement by which the parties
bind themselves to subject to arbitration any disputes that have
arisen or may arise between them from a particular legal
relationship, ensuing from an agreement or otherwise, and/or
the determination only of the quality or condition of goods,
and/or the determination only of the quantum of damages or
monetary debt, and/or the filling of gaps or modification of the
aforementioned legal relationship;

(h) “Rules”: the arbitration rules of the NAI, supplemented and
modified by the AiA/NAI Adjunct Arbitration Rules, referred
to together as CAfA Arbitration Rules;

(i) “arbitral tribunal”: an arbitral tribunal consisting of one or
more arbitrators that has been composed in accordance with
the provisions of these Rules or according to the applicable
rules of arbitration law;

(j) “respondent”: one or more respondents;
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(k) “chair”: the chair of the arbitral tribunal appointed in
accordance with Articles 13, 14 or 39 and, in the event of an
arbitral tribunal consisting of one arbitrator, the arbitrator
where permitted by the context of the provision;

(1) “the Arbitrator Pool”: the published list of arbitrators compiled
by the CAfA Board and NAI for possible appointments under
the CAfA Arbitration Rules;

(m) “the AiA Board”: the governing body of the Netherlands
foundation Authentication in Art, registered in The Hague;

(n) “the CAfA Board”: the governing body of the Netherlands
foundation Court of Arbitration for Art, registered in The
Hague;

(o) “the Expert Pool”: the published list of experts in the fields of
forensic science and provenance of an art object compiled by
the CAfA Board and NAI for possible appointments under the
CAfA Arbitration Rules.

Article 2 — Scope of Application

These CAfA Arbitration Rules shall apply if the parties have refer-
red to arbitration in accordance with these Arbitration Rules. Such
reference shall constitute a reference to the most recent version of
the NAI Arbitration Rules as well, which are supplemented and
modified by the AiA/NAI Adjunct Arbitration Rules.

Article 3 - Communications

1. Requests and communications shall be made or confirmed
in writing in the manner provided for in this article.

2. Unless the sender is unable to do so, all requests,
communications and other documents to the administrator, the
Committee, the third person as referred to in Article 39 and/or the
NAI shall only be sent electronically by e-mail to the address
cafa@nai-nl.org or to any other address to be specified by the
NAIL

3. The time at which a request or communication is received
electronically by the administrator, the Committee, the third
person as referred to in Article 39 and/or the NAI shall be the time
at which the request or communication has reached a data
processing system for which the NAI is responsible.



CAfA ARBITRATION RULES

4. The NAI shall send a request or communication addressed
to one or more addressees electronically by e-mail if the addressee,
by providing its e-mail address, has communicated that it may be
reached for these purposes by such means.

5. After sending the arbitration file to the arbitral tribunal, the
parties shall send their requests, communications and other
documents directly to the arbitral tribunal while at the same time
sending a copy to all parties. A copy of each request,
communication or other document shall be sent to the
administrator at the same time. The same applies to requests,
communications or documents from the arbitral tribunal to the
parties and between the parties, it being understood that, in the
latter event, a copy must also be sent to the arbitral tribunal.

6. Unless the arbitral tribunal decides otherwise, all requests,
communications or other instruments in writing between the
parties and the arbitral tribunal shall be sent in electronic form by
e-mail if the parties, by providing their e-mail addresses, have
communicated that they may be reached for these purposes by
such means.

7. The time at which a request, communication or other
document is received electronically by the arbitral tribunal shall be
the time at which the request, the communication and/or the other
document has reached a data processing system for which one of
the members of the arbitral tribunal is responsible.

8. The time at which a request, communication or other
document is sent electronically by the arbitral tribunal, the
administrator, the Committee, the third person as referred to in
Article 39 and/or the NAI shall be the time at which the message
has reached a data processing system for which the arbitrator or
arbitrators, or the NAI, is/are not responsible.

Article 4 - Time limits

1. For the purposes of these Rules, a time limit shall
commence on the day a request or communication is sent or, if not
sent in electronic form as provided for in Article 3, on the day of
receipt of a request or communication, unless explicitly provided
otherwise in these Rules or by the arbitral tribunal.

2. In special events, the administrator shall be authorised to

extend or to shorten the time limits mentioned in Articles 8(4),
12(3), 13(1), 13(2), 13(3), 13(5), 13(6), 14(2), 36(11), 53(5) and

10
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55(6) at the request of a party or of his own motion.

3. In special events, the arbitral tribunal shall be authorised to
extend a time limit set by it or agreed by the parties at the request
of a party or of its own motion.

Article 5 - Language

1. The proceedings shall be conducted in the English
language, unless the parties agree otherwise.

2. Until such time that the arbitral tribunal has determined the
language or languages as referred to in the first paragraph, at the
request of the other party or of his own motion, the administrator
may require a party to submit a translation of the requests,
communications and other documents it has submitted in a
language in which the other party is proficient, and in a form and
within a time limit as determined by the administrator.

3. Without prejudice to the provisions of paragraph 1 and
paragraph 2, if any request, communication or other document is
written in a language in which the administrator or the arbitral
tribunal is not proficient, the administrator and, after acceptance of
the mandate, the arbitral tribunal may require the party making the
request or the communication or submitting the document to
provide a translation in a language, in a form and within a time
limit determined by the administrator or the arbitral tribunal.

Article 6 - Confidentiality

Arbitration is confidential and all persons involved either directly
or indirectly shall be bound to secrecy, except and insofar as dis-
closure ensues from the law or the parties’ agreement.

SECTION TWO - COMMENCEMENT OF ARBITRATION
Article 7 - Request for arbitration

1. Arbitration shall be commenced by submitting a request
for arbitration to the administrator. Arbitration shall be deemed to
have been commenced on the day of receipt of the request for
arbitration by the administrator.

2. The request for arbitration shall contain the following

particulars:

11
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(a) the name, the address, the place of residence, the telephone
number, the e-mail address and, as applicable, the VAT number
of each of the parties;

(b) the name, the address, the place of residence, the telephone
number and the e-mail address of the person or persons
representing the claimant in the arbitration;

(c) the e-mail address at which the claimant may be reached for
electronic communication for the duration of the arbitral
proceedings;

(d) a brief description of the dispute;

(e) a clear specification of the claim along with, if possible, a
specification of the monetary interest of each of the claims;

(f) a reference to the arbitration agreement and any other
agreement(s) to which the arbitration relates, along with copies
of the relevant agreements;

(g) insofar as already appointed, the name, the address, the place
of residence, the telephone number and the e-mail address of
the arbitrator or arbitrators appointed by the claimant or the
parties;

(h) the method of appointment of the arbitrator or arbitrators if the
parties have agreed a method of appointment that deviates
from Article 13, paragraphs 1 to 4, inclusive;

(i) the arrangements between the parties, or the claimant’s
preference, in respect of the number of arbitrators, the
qualifications of arbitrators, the place of arbitration and the
language of the arbitration; and

(j) insofar as applicable, any other particulars concerning the
arbitral procedure.

3. The request for arbitration shall be submitted in the manner
provided for in Article 3(2). If the claimant is unable to do so, the
request for arbitration may be submitted in another manner. The
administrator shall be authorised to suspend handling the request
as long as it does not satisfy the requirements mentioned in
paragraph 2. Suspension shall not prejudice the provisions of
paragraph 1.

12
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4. The administrator shall confirm receipt of the request for
arbitration to the claimant, stating the date of receipt.

Article 8 - Short answer

1. The administrator shall send a copy of the request for
arbitration to the respondent, stating the date of receipt, and shall
invite the respondent to submit a short written answer in response.

2. The short answer shall contain the following information:

(a) the name, the address, the place of residence, the telephone
number, the e-mail address and, as applicable, the VAT number
of the respondent;

(b) the name, the address, the place of residence, the telephone
number and the e-mail address of the person or persons
representing the respondent in the arbitration;

(c) the e-mail address at which the respondent can be reached for
electronic communication for the duration of the arbitral
proceedings;

(d) a reply to the information referred to in Article 7(2)(e), (f), (g)
insofar as an appointment by the parties is concerned, (h) and

(i) and, insofar as applicable, the respondent’s preference in
respect of the number of arbitrators, the qualifications of
arbitrators, the place of arbitration, and the language of the
arbitration;

(e) insofar as applicable, the name, the address, the place of
residence, the telephone number and the e-mail address of the
arbitrator appointed by the respondent; and

(f) insofar as applicable, any other particulars concerning the
arbitral procedure.

3. The respondent may present a counterclaim against the
claimant in the short answer, with due observance of the
provisions of Article 24(2). The requirements mentioned in
Articles 7(2)(d), (e) and (f) shall apply mutatis mutandis to the
counterclaim.

4. The short answer shall be submitted within fourteen days
of the invitation referred to in paragraph 1 in the manner provided

13
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for in Article 3(2), a copy of which shall be sent to the claimant at
the same time. If it is not possible for the respondent to send the
short answer electronically, it may be submitted in another manner
within this time limit, while sending a copy to the claimant at the
same time. The administrator shall confirm receipt of the short
answer to the parties.

Article 9 - Purport of the request for arbitration and the short
answer

1. The request for arbitration and the short answer do not
prejudice the parties’ right to present a statement of claim and a
statement of defence, respectively, with due observance of the
provisions of Article 23.

2. Insofar as the administrator is involved in the
determination of the number of arbitrators and/or the appointment
of the arbitrator or the arbitrators, the administrator shall derive the
necessary information from the request for arbitration and the
short answer.

Article 10 - Plea as to the non-existence of an arbitration
agreement

1. By cooperating in the appointment of the arbitrator or
arbitrators in the manner provided for in Section Three, the parties
shall not forfeit the right to challenge the jurisdiction of the arbitral
tribunal on the ground of non-existence of a valid arbitration
agreement.

2. A respondent that has appeared in the arbitral proceedings
and that wishes to raise a plea that the arbitral tribunal does not
have jurisdiction on the ground of non-existence of a valid
arbitration agreement must do so before submitting any defence,
specifically in the statement of defence or, in the absence thereof,
by the first written or oral defence after acceptance of the mandate
by the arbitral tribunal at the latest.

3. If a respondent has failed to raise a plea in accordance with
the provisions of the previous paragraph, its right to rely on this
later, in the arbitral proceedings or before the court, shall be
forfeited, unless this plea is made on the ground that the dispute is
not capable of settlement by arbitration.

4. The arbitral tribunal shall rule on its lack of jurisdiction. If
the arbitral tribunal declares that it has no jurisdiction, the

14
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declaration of no jurisdiction shall constitute an arbitral award to
which the provisions of Sections Five and Six are applicable.

5. An arbitration agreement shall be considered and decided
upon as a separate agreement. The arbitral tribunal shall have the
power to decide on the existence and the validity of the main
contract of which the arbitration agreement forms part or to which
it is related.

6. A plea that the arbitral tribunal does not have jurisdiction
shall not prevent the NAI from administering the case.

SECTION THREE - THE ARBITRAL TRIBUNAL
Article 11 - The arbitrator

1. Any natural person of legal capacity may be appointed as
arbitrator. Subject to the provisions of Articles 13(4) and 14(4), no
person shall be precluded from appointment by reason of their
nationality.

2. An arbitrator shall perform his mandate independently,
impartially and to the best of his knowledge and ability.

3. A person approached to be engaged as arbitrator who has
reason to suspect that there could be justifiable doubts as to his
impartiality or independence shall communicate the same in
writing to the person who approached him, stating the suspected
reason(s).

4. A person who intends to accept his mandate shall, prior to
the confirmation of appointment as provided for in Article 16(1),
sign a statement confirming his independence and impartiality,
availability and acceptance of the mandate on condition of
confirmation by the administrator and send this statement to the
administrator. Any communication as referred to in paragraph 3
that has been sent shall be included in the statement. The
administrator shall send a copy of the statement to the parties and,
if the arbitral tribunal consists of multiple arbitrators, to the
co-arbitrators.

5. An arbitrator who, during the arbitral proceedings, suspects
that there could be justifiable doubts as to his impartiality or
independence shall communicate the same in writing to the
administrator, the parties and, if the arbitral tribunal consists of

15
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multiple arbitrators, to the co-arbitrators in writing, stating the
suspected reason(s).

6. Arbitrators shall be chosen from among those persons
listed in the Arbitrator Pool. Only in the event of compelling
reasons, the administrator in consultation with the CAfA Board,
may appoint an arbitrator from outside the Arbitrator Pool. The
administrator may also deviate from the requirement of the first
sentence when employing the list procedure under Article 14 of
the Rules.

7. The chair of a three-arbitrator panel and sole arbitrators
must have university legal training. No deviation shall be allowed
from this requirement.

Article 12 - Number of arbitrators

1. The proceedings shall be conducted before an uneven
number of arbitrators.

2. The number of arbitrators shall be three, unless the
monetary value of relief sought is less than € 1,500,000 (one
million and five hundred thousand Euros) or the parties have
agreed to one arbitrator.

3. If the parties have agreed an even number of arbitrators,
the arbitrators shall appoint an additional arbitrator who shall act
as the chair of the arbitral tribunal. If the arbitrators fail to reach
agreement in respect of the appointment of the additional arbitrator
within fourteen days of accepting their mandate, such arbitrator
shall be appointed at the request of the most diligent party in
accordance with the provisions of Article 14.

Article 13 - Appointment of the arbitral tribunal

1. If an arbitral tribunal consisting of one arbitrator must be
appointed, the parties, if no joint appointment has become evident
by the short answer at the latest, shall notify the administrator of
the name, the address, the place of residence, the telephone
number and the e-mail address of the arbitrator jointly appointed
by them within fourteen days after a request from the
administrator to that end. If such a notice is not received within
this period, the arbitrator shall be appointed in accordance with the
provisions of Article 14.

2. If an arbitral tribunal consisting of three arbitrators must be

16
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appointed, the claimant and the respondent shall each appoint an
arbitrator. Any party that has not yet appointed an arbitrator shall
appoint an arbitrator, stating the name, the address, the place of
residence, the telephone number and the e-mail address of the
arbitrator appointed, within fourteen days after a request from the
administrator to that end. If no notice of such an appointment is
received within this period, the arbitrator shall be appointed in
accordance with the provisions of Article 14, it being understood
that the list shall only be sent to the party that did not appoint an
arbitrator on time.

3. If an arbitral tribunal consisting of three arbitrators must be
appointed, the two arbitrators appointed in accordance with Article
13(2) shall jointly, if applicable with due observance of the wish
referred to in paragraph 4, appoint a chair of the arbitral tribunal,
stating the name, the address, the place of residence, the telephone
number and the e-mail address of the chair, within fourteen days
after a request from the administrator to that end. If no notice of
such an appointment is received within this period, the chair shall
be appointed in accordance with the provisions of Article 14.

4. In case either a party acting under Article 13(2) or
co-arbitrators acting under Article 13(3) desire(s) a waiver from
the requirement of the first sentence of Article 11(6), they shall
submit such request to the administrator no later than by the
deadline for the appointment notification set out in Article 13
above. Such request shall state the reasons for proposed deviation
from the Arbitrator Pool and the name, the address, the place of
residence, the telephone number and the e-mail address of the
arbitrator that the party seeks to appoint from outside of the
Arbitrator Pool. After hearing all parties, the administrator shall
confer with the CAfA Board and then decide whether to authorize
a deviation from the Arbitrator Pool. If such authorization is
granted, the appointment of the arbitrator proposed will be
confirmed. If such authorization is denied, the party required to
make an appointment shall notify the administrator of the
appointment of an arbitrator listed in the Arbitrator Pool within
fourteen days from the notification of the denial to deviate from
the Arbitrator Pool. If such a notice is not received within this
period, the arbitrator shall be appointed in accordance with the
provisions of Article 14.

5. The appointment of the arbitrator or the arbitrators in
accordance with the procedures provided for in this Article 13 or
in Article 14 shall take place within three months after the
arbitration has been commenced.

17
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6. If the parties have agreed a method of appointment of the
arbitrator or arbitrators that deviates from the procedures provided
for in this Article 13 or in Article 14, the appointment shall take
place in the manner as agreed by the parties. If this method of
appointment is not, or not entirely, performed within the time limit
agreed by the parties or, in the absence of such time limit, within
four weeks after the arbitration has been commenced, the
appointment of the arbitrator or arbitrators shall take place in
accordance with paragraphs 1 to 4, inclusive, of this article.

Article 14 - List procedure

1. In derogation of the method of appointment provided for in
Article 13, the parties may agree that the arbitrator or arbitrators
shall be appointed in accordance with the list procedure provided
for in this Article 14. In that event, the administrator shall send the
list referred to in paragraph 2 as soon as possible after receipt of
the short answer or, in the absence thereof, after expiry of the time
limit for submitting the short answer.

2. The administrator shall send each of the parties an identical
list of persons’ names. This list shall contain at least three names
in the event that one arbitrator is to be appointed and at least nine
names, three of which being prospective chairmen, in the event
that three arbitrators are to be appointed. A party may delete from
the list the names of persons against whom this party has strong
objections, and may number the remaining names in its order of
preference. If the administrator has not received a list back from a
party within fourteen days, it shall be assumed that all of the
persons named on the list are equally acceptable to that party as
arbitrator.

3. With due observance of the preferences and/or objections
expressed by the parties, the administrator shall invite persons
named on the list to serve as arbitrators. If the returned lists show
that there are an insufficient number of persons on those lists who
are acceptable as arbitrators to each of the parties, or a person will
not or cannot accept the administrator’s invitation to serve as
arbitrator or proves unable to serve as arbitrator for any other
reasons and an insufficient number of persons remain on the
returned lists that are acceptable as arbitrators to each of the
parties, the administrator shall be authorised to directly appoint
one or several other persons as arbitrators.

4. If an arbitral tribunal must be appointed in arbitration
proceedings between parties that do not have the same nationality

18
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in accordance with this article, each of the parties may require that,
in the event of an arbitral tribunal consisting of one arbitrator, this
arbitrator and, in the event of an arbitral tribunal consisting of
three arbitrators, the chair will not have the same nationality as
any of the parties by giving notice to the administrator in the
request for arbitration or the short answer, respectively.

Article 15 - Appointment in the event of multiple claimants
and/or respondents

1. If there are multiple claimants and/or respondents and the
appointment of the arbitral tribunal shall take place in the manner
provided for in Article 13, each of the joint claimants and the joint
respondents shall appoint an arbitrator if an arbitral tribunal
consisting of three arbitrators must be appointed.

2. If the joint claimants or the joint respondents fail to appoint
an arbitrator within the time limit set in Article 13(2), the entire
arbitral tribunal shall be appointed in the manner provided for in
Article 14.

Article 16 - Confirmation of appointment

1. The appointment of an arbitrator under the provisions of
this section and Article 36(4) shall be confirmed by the
administrator after receipt of the statement referred to in Article
11(4), unless the arbitrator, in the administrator’s opinion, offers
insufficient safeguards for sound arbitration.

2. If the administrator does not confirm an appointment, he
shall request the party that was entitled to appoint the arbitrator or
the arbitrators appointed by the parties to appoint a different
arbitrator or chair or, if the parties have so agreed, to appoint a
different arbitrator or chair in accordance with the list procedure
provided for in Article 14 within fourteen days. If the
administrator refuses to confirm the appointment of the new
arbitrator, the right of appointment shall lapse and the
administrator shall directly appoint the relevant arbitrator.

Article 17 - Release from mandate
1. An arbitrator who has accepted his mandate may, at his
own request, be released from his mandate either with the consent

of the parties or by the administrator.

2. An arbitrator who has accepted his mandate may be
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released from his mandate by the parties jointly. The parties shall
immediately notify the arbitrator and the administrator of the
release.

3. An arbitrator who has accepted his mandate and who has
become unable de jure or de facto to perform his mandate may, at
the request of any party, be released from his mandate by the
administrator.

4. An arbitrator who has accepted his mandate may be
released from his mandate by the administrator of his own motion
if he (i) has become unable de jure or de facto to perform his
mandate, or (ii) does not perform his mandate in accordance with
these Rules.

5. An arbitral tribunal that has accepted its mandate may, at
the request of any of the parties, be released from its mandate by
the administrator if, taking account of all the circumstances, it
performs its mandate in an unacceptably slow manner despite
reminders.

6. In the events mentioned in paragraphs 1, 3, 4 and 5, the
administrator shall not proceed to release from the mandate until
the parties have been given the opportunity to make their views
known to him.

Article 18 - Replacement of an arbitrator

1. Unless the parties have agreed another manner of
replacement, an arbitrator who has been released from his mandate
or an arbitral tribunal that has been released from its mandate for
any reason whatsoever shall be replaced pursuant to the rules
applicable to the original appointment. The same shall apply in the
event of the death of an arbitrator.

2. The proceedings shall be suspended by operation of law for
the duration of the replacement. After replacement, the
proceedings shall continue from the stage they had reached, unless
the arbitral tribunal wishes to handle the case again in full or in
part.

Article 19 - Challenge
1. An arbitrator may be challenged by a party in accordance

with the provisions of this article if there are justifiable doubts as
to his impartiality or independence.
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2. A party may only challenge an arbitrator appointed by that
party for reasons of which that party became aware after the
appointment was made. A party may not challenge an arbitrator
appointed in accordance with Article 13(3) or Article 14 if it has
acquiesced in this appointment, unless that party only became
aware of the ground for the challenge afterwards.

3. The challenging party shall give written notice of the
challenge, stating reasons, to the arbitrator concerned, the other
party, the administrator and, if the arbitral tribunal consists of
multiple arbitrators, the co-arbitrators. The notice shall be given
within fourteen days of the communication referred to in Articles
11(3), 11(4) or 11(5) or, in other events, within fourteen days after
the reason for the challenge becomes known to the challenging

party.

4. The arbitral tribunal may suspend the arbitral proceedings
from the day of receipt of the notice, as referred to in paragraph 3,
or afterwards, pending the challenge procedure, from the moment
that the arbitral tribunal considers appropriate.

5. If a challenged arbitrator does not resign within fourteen
days after the day of receipt of a timely notice as referred to in
paragraph 3, the Committee shall, at the request of the most
diligent party, decide whether the challenge is well founded as
soon as possible. The Committee may give the arbitrator who has
been challenged and the parties the opportunity to be heard. The
decision shall be sent by the administrator to the parties, the
arbitrator and, if the arbitral tribunal consists of multiple
arbitrators, the co-arbitrators.

6. If the challenged arbitrator resigns or if the Committee
finds the challenge to be well founded, the challenged arbitrator
shall be replaced in accordance with Article 18(1).

7. If a challenged arbitrator resigns, this does not imply
acceptance that the reasons for the challenge are well founded.

8. A party that has reasons to challenge an arbitrator shall
base a challenge request in accordance with the provisions of this
article on these reasons, on pain of forfeiture of the right to invoke
them later in the arbitral proceedings or in court.

Article 20 - Secretary

At the request of the arbitral tribunal or on its own motion, the
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administrator may appoint a lawyer as the arbitral tribunal’s secre-
tary. The provisions of Articles 11(1) through (5), 16 and 19 shall
apply mutatis mutandis.

SECTION FOUR - THE PROCEDURE (GENERAL)
Article 21 - Procedure in general

1. Without prejudice to the provisions of applicable
mandatory arbitration law, the arbitral tribunal shall determine the
manner in which and the time limits within which the proceedings
will be conducted, with due observance of any arrangements
between the parties in that regard and the provisions of these Rules
and having regard to the circumstances of the arbitration.

2. The arbitral tribunal shall treat the parties equally. The
arbitral tribunal shall give the parties the opportunity mutually to
set out and explain their positions and to comment on each other’s
positions and on all documents and other information brought to
the attention of the arbitral tribunal during the proceedings.

3. The arbitral tribunal shall guard against unreasonable delay
of the proceedings and, if necessary, at the request of a party or of
its own motion, take measures.

4. At any stage of the proceedings, at the request of a party or
of its own motion, the arbitral tribunal may hold a meeting with
the parties to discuss the course of the proceedings and/or further
determine the disputed points of fact and law.

5. If a party fails to wholly or partially satisfy any provision
mentioned in Section Four or any order, decision or measure of the
arbitral tribunal under the provisions of Section Four, the arbitral
tribunal may draw any conclusions from such failure that it
considers appropriate.

6. Each party may appear in the proceedings in person, or be
represented by a practising lawyer or by a representative expressly
authorised in writing for this purpose. Each party may be assisted
by any persons of its choice.

7. The place of arbitration shall be The Hague, the
Netherlands.

8. The arbitral tribunal may hold hearings, deliberate and hear
witnesses and experts at any place, within or outside the
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Netherlands, it considers appropriate. Except in the events
provided for in Articles 26(2) and 31, hearings shall be held in the
presence of the full arbitral tribunal.

9. If the arbitral tribunal consists of multiple arbitrators,
procedural matters of minor importance may be decided by the
chair of the arbitral tribunal.

10.  Instead of a personal appearance of a witness, an expert or
a party, the arbitral tribunal may determine that the relevant person
have direct contact with the arbitral tribunal and, insofar as
applicable, with others by electronic means. The arbitral tribunal
shall determine, in consultation with those concerned, which
electronic means shall be used to this end and in which manner
this shall occur.

Article 22 - File dispatch and determination of rules of proce-
dure

1. After the appointment of all members of the arbitral
tribunal has been confirmed, the administrator shall send the
arbitration file to the arbitral tribunal.

2. As soon as possible after receipt of the arbitration file, the
arbitral tribunal shall determine the rules of procedure following
consultation with the parties, including a (provisional) schedule for
the further course of the arbitration.

Article 23 - Exchange of statements

1. Unless the parties have agreed otherwise, the arbitral
tribunal shall give the claimant and the respondent the opportunity
to present a statement of claim and a statement of defence,
respectively.

2. Unless the parties have agreed otherwise, the arbitral
tribunal shall be free to determine whether any further statements
may be presented.

Article 24 - Counterclaim
1. A counterclaim shall be admissible if it is subject to the
same arbitration agreement as the one on which the claim is based

or if that same arbitration agreement has been expressly or tacitly
declared applicable by the parties.
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2. A counterclaim that is not presented at the latest with the
statement of defence or, in the absence thereof, with the first
written or oral defence after the arbitral tribunal has accepted its
mandate cannot be presented afterwards in the same arbitration
except in special circumstances at the arbitral tribunal’s discretion.

3. Articles 10, 23, 32 and 34 shall apply mutatis mutandis to
the counterclaim.

Article 25 - Hearing
1. The arbitral tribunal shall give the parties the opportunity

to explain their case at an oral hearing, unless the parties waive
that opportunity.

2. The arbitral tribunal shall determine the time and place of
the hearing.
3. In addition to the parties and persons mentioned in Articles

20, 21(6), 28 and 29, the arbitral tribunal may admit other persons
to the hearing after it has heard the parties in that regard.

Article 26 - Evidence in general

1. The arbitral tribunal shall be free to determine the rules of
evidence, the admissibility of evidence, the division of the burden
of proof and the assessment of evidence, unless the parties have
agreed otherwise.

2. Having heard the parties, the arbitral tribunal may
designate its chair to hear witnesses or experts or to conduct an
on-site examination or viewing, unless the parties have agreed
otherwise.

3. The arbitral tribunal may seek guidance from the IBA
Rules on the Taking of Evidence in International Arbitration on all
matters addressed therein.

Article 27 - Production of documents

1. Unless the parties have agreed otherwise, the statements
referred to in Article 23 shall, insofar as possible, be accompanied
by the documents relied upon by the parties.

2. The arbitral tribunal may, at the request of any of the

parties or of its own motion, order the inspection of a copy of or an
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extract from specific documents that the arbitral tribunal deems
relevant for the dispute from the party which has these documents
at its disposal, unless the parties have agreed otherwise. The
arbitral tribunal shall determine the conditions under which and
the manner in which inspection of a copy of or an extract from
documents are provided.

Article 28 - Witnesses and experts

1. The arbitral tribunal may allow the parties to furnish
evidence by hearing witnesses and experts or, at the request of any
of the parties or of its own motion, order the parties to furnish
evidence by hearing witnesses and experts.

2. The arbitral tribunal may determine the form in which
statements of witnesses and experts are given. A party shall be free
to submit written witness statements or expert advice it has
obtained along with the statements referred to in Article 23. If a
party so requests or if the arbitral tribunal so determines, the party
submitting the advice shall call the expert to provide a further
explanation at the hearing.

3. If an oral examination of witnesses or experts takes place,
the arbitral tribunal shall determine the time, place and order for
the oral examination and the manner in which the examination will
be conducted.

4. The names of the witnesses or experts that a party wishes
to have heard shall be communicated to the arbitral tribunal and
the other party in a timely manner.

5. If the arbitral tribunal considers it necessary, it shall hear
the witnesses after they have sworn or affirmed that they will tell
the whole truth and nothing but the truth.

6. The arbitral tribunal shall decide whether and in what form
a report of the examination will be drafted. If the chair of the
arbitral tribunal hears the witnesses or experts in accordance with
Article 26(2), a report of the examination shall in any event be
drafted.

7. On issues of forensic science or the provenance of an art
object, the only admissible expert evidence shall be from an expert
or experts appointed by the arbitral tribunal. The arbitral tribunal
may appoint such experts from within the Expert Pool. On all
other issues, evidence from party-appointed experts shall be
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admissible. Expert evidence of a party-appointed expert on such
other issues may not compete with or supplement the expert
evidence from the arbitral tribunal-appointed expert on issues of
forensic science or the provenance of an art object.

Article 29 - Assistance to the arbitral tribunal

1. The arbitral tribunal may appoint one or more experts to
give written advice. Where appropriate an expert may be chosen
from the Expert Pool. The Arbitral Tribunal shall consult the
parties regarding the terms of reference to be issued to the expert.
The Arbitral Tribunal shall send the parties a copy of the
appointment and the terms of reference as soon as possible.

2. If a party does not provide the expert with the information
he requires or render the cooperation he needs, the expert may
request that the arbitral tribunal order the relevant party to do so.

3. After receipt of the expert’s report, the arbitral tribunal
shall send a copy thereof to the parties as soon as possible.

4. At the request of any of the parties, the experts shall be
heard at a hearing of the arbitral tribunal. If a party wishes to make
such a request, it shall so notify the arbitral tribunal and the other
party as soon as possible. At the hearing, the arbitral tribunal shall
give the parties the opportunity to ask the experts questions and to
present their own experts.

5. Without prejudice to the provisions in paragraph 4, the
arbitral tribunal shall give the parties the opportunity to be heard
regarding the advice of the experts appointed by the arbitral
tribunal.

6. The arbitral tribunal may call in technical assistance in the
arbitral proceedings and make arrangements for the presence of an
interpreter at the hearing.

7. In any case where complex and/or highly technical issues
have arisen or are expected to arise, such as concerning an art
object’s authenticity, the arbitral tribunal may appoint a technical
process advisor, where appropriate, from the Expert Pool to advise
the arbitral tribunal with respect to pre-hearing evidence gathering
and evidence exchange processes. Such a technical process advisor
shall only be appointed with the parties’ consent following an
arbitral tribunal engagement proposal spelling out the
contemplated role, scope of authority, advisory mandate, and other
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matters concerning the appointment, which shall ultimately also be
confirmed in a procedural order making the appointment.

8. All communications with and from the technical process
advisor shall be simultaneously shared with the arbitral tribunal
and the parties alike.

9. The arbitral tribunal retains ultimate decision-making
responsibility on all matters the technical process advisor
recommends or advises on. The technical process advisor does not
attend the hearing on the merits or participate in the arbitral
tribunal’s deliberations. The arbitral tribunal may, however, at the
request of a party or on its own initiative, invite the technical
process advisor to be present at the hearing in order to answer
specific questions.

Article 30 - On-site inspection

The arbitral tribunal may, at the request of any of the parties or of
its own motion, examine a local situation or conduct a viewing,
within or outside the Netherlands. The arbitral tribunal shall give
the parties the opportunity to be present at the on-site examination
or viewing.

Article 31 - Personal appearance of the parties

At any stage of the proceedings, the arbitral tribunal may order the
parties to appear at a hearing in person for the purpose of provi-
ding information or attempting to arrive at a settlement. Having
heard the parties, the arbitral tribunal may designate its chair to
hold the hearing, unless the parties have agreed otherwise.

Article 32 - Amendment of claim

L. A party may amend or increase its claim or the grounds
thereof until the beginning of the last hearing or, if no hearing is
held, in the last admissible statement at the latest. This shall not be
permitted afterwards, except in special events at the arbitral
tribunal’s discretion. A party may reduce its claim at any time.

2. The other party is authorised to object to an amendment or
increase if it will be unreasonably hindered in its defence or the
proceedings will be unreasonably delayed as a result. Having
heard the parties, the arbitral tribunal shall decide on the other
party’s objection as soon as possible.
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3. In the event of a party’s non-appearance as referred to in
Article 34, the arbitral tribunal shall give this party the opportunity
to comment on an amendment or increase.

Article 33 - Withdrawal of a request for arbitration

1. The claimant may withdraw its request for arbitration as
long as the respondent has not presented a statement of defence as
referred to in Article 23 or, if there is no written treatment, as long
as no hearing has been held.

2. Afterwards, the request for arbitration may only be
withdrawn with the respondent’s permission, without prejudice to
the provisions of Articles 53(5) and 55(6).

3. The administrator and, after acceptance of its mandate, the
arbitral tribunal shall confirm the withdrawal through the
intervention of the administrator.

Article 34 - Default of a party

1. If the claimant fails to present a statement of claim as
referred to in Article 23 within the time limit determined by the
arbitral tribunal or to reasonably explain its claim within a time
limit determined by the arbitral tribunal in accordance with an
order of the arbitral tribunal, without asserting well founded
reasons, the arbitral tribunal may, by award, or in another manner
it considers appropriate, bring an end to the arbitral proceedings.

2. If the respondent fails to present a statement of defence as
referred to in Article 23 within the time limit determined by the
arbitral tribunal, without asserting well founded reasons, the
arbitral tribunal may immediately make an award.

3. In the award referred to in the second paragraph, the claim
shall be wholly or partially awarded, unless it appears to the
arbitral tribunal to be unlawful or unfounded. The arbitral tribunal
may, before making its award, require proof from the claimant of
one or more of its assertions.

4. If a party, although reasonably having been called, fails to
appear at the hearing without asserting well founded reasons, the
arbitral tribunal may continue the arbitral proceedings and make
an award.
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SECTION FOUR A - PROVISIONAL RELIEF
Article 35 - Provisional relief in general

1. During pending arbitral proceedings on the merits, the
arbitral tribunal may, at the request of any of the parties and with
due observance of the provisions of this article, grant provisional
relief related to the claim or counterclaim as presented.

2. If the place of arbitration is located within the Netherlands
for the arbitral proceedings on the merits, all urgent cases that
require immediately enforceable provisional relief in view of the
parties’ interests, regardless of whether arbitral proceedings on the
merits are pending, an arbitral tribunal appointed to that end in
accordance with Article 36 may, at the request of any of the
parties, grant provisional relief in summary arbitral proceedings
with due observance of the provisions of this Section Four A. If
the place of arbitration has not been determined for the arbitral
proceedings on the merits, The Hague shall be the place of
arbitration for the summary arbitral proceedings.

3. The arbitral tribunal referred to in paragraph 1 and
paragraph 2 may, in conjunction with the provisional relief, require
any party to provide sufficient security, including the provision of
security for the claim or counterclaim in the main action and the
costs of the arbitral proceedings on the merits.

4. The decision on the provisional relief may be taken in the
form of an order by the arbitral tribunal or in the form of an
arbitral award, to which the provisions of Sections Five and Six
are applicable. At the request of a party, the arbitral tribunal,
having heard the other party or parties, may convert an order by
the arbitral tribunal into an arbitral award, in which it shall state
the request.

5. The decision on the provisional relief shall not in any way
prejudice the arbitral tribunal’s ultimate ruling in the arbitral
proceedings on the merits.

6. The arbitral tribunal referred to in paragraph 1 and
paragraph 2 may, at the unanimous request of the parties, instead
of taking a decision on provisional relief, immediately take a
decision on the merits, in which it shall state the request. Such a
decision on the merits shall constitute an arbitral award to which
the provisions of, inter alia, Sections Five and Six shall be
applicable. If such a decision is taken by the arbitral tribunal as
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referred to in paragraph 2 in the form of a final award on the
merits, the determination of and order to pay the arbitration costs
as referred to in Article 44(1)(f) shall also comprise the costs of
the arbitral proceedings on the merits. Without prejudice to the
provisions of Articles 47, 48 and 49 in respect of the arbitral
tribunal referred to in paragraph 1, this final award shall end the
arbitral tribunal’s mandate in the arbitral proceedings on the
merits.

7. The arbitral tribunal may, at the unanimous request of the
parties, convert an arbitral award as referred to in paragraph 4 into
an arbitral award as referred to in paragraph 6, in which it shall
state the request.

Article 36 - Summary arbitral proceedings

1. The provisions of Sections One, Five and Seven shall
apply in full to the summary arbitral proceedings referred to in
Article 35(2). The provisions of Sections Two to Four, inclusive,
shall only apply insofar as reference is made to them in this
section.

2. Summary arbitral proceedings shall be commenced by
submitting a request for summary arbitral proceedings to the
administrator. They shall be deemed to have been commenced on
the day of receipt of the request for summary arbitral proceedings
by the administrator. The request shall contain the particulars
mentioned in Article 7(2)(a), (b), (c), (d), (e) and (f), the agreed
place of arbitration, language and a description of the grounds of
the claim and of the grounds on which the urgent interest as
required in Article 35(2) is based. Articles 7(3) and 7(4) shall
apply mutatis mutandis.

3. The claimant shall immediately and properly bring a copy
of the request, along with any documents, to the attention of every
respondent. Proof that notice has been given to every respondent
shall be submitted to the proceedings at the hearing mentioned in
paragraph 5 at the latest.

4. As soon as possible after receipt of the request, the
administrator shall appoint the arbitral tribunal, consisting of one
arbitrator, which, as arbitral tribunal, shall take a decision in
summary arbitral proceedings. If the parties have agreed a method
of appointment of the arbitral tribunal and/or a multiple number of
arbitrators, that agreement shall not be applied with regard to the
appointment and composition of the arbitral tribunal referred to in
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the previous sentence, unless the parties, in so many words, have
provided for a method of appointment of an arbitral tribunal in
summary proceedings. No person shall be precluded from
appointment as arbitrator in summary arbitral proceedings by
reason of their nationality. Articles 11(2), 11(3), 11(4), 11(5), 16,
17, 18(2), 19 and 20 shall apply in full. In the events as referred to
in Article 18(1), a new arbitrator shall be appointed by the method
provided in the first sentence.

5. The arbitral tribunal shall determine the date, time and
place of the hearing at which the request will be handled in
summary arbitral proceedings and shall immediately communicate
this information to the parties. Statements shall only be presented
if the arbitral tribunal so determines, without prejudice to the
provisions of paragraph 6 and paragraph 7. Article 25(3) shall
apply mutatis mutandis.

6. If the respondent wishes to raise a plea that the arbitral
tribunal does not have jurisdiction on the ground of non-existence
of a valid arbitration agreement, it shall raise such a plea before
submitting a defence, at the hearing mentioned in paragraph 5 at
the latest or, if a statement is presented prior to that hearing, in that
statement at the latest. Article 10 shall apply mutatis mutandis.

7. The respondent is entitled to present a counterclaim in
summary arbitral proceedings. A counterclaim shall be presented
by a statement to be presented to the arbitral tribunal at the
beginning of the hearing referred to in paragraph 5 at the latest,
with simultaneous dispatch or handing of copies to the claimant
and dispatch to the administrator.

8. The provisions of Articles 21(2), 21(3), 21(5), 26 to 34,
inclusive, 37 and 38 shall apply mutatis mutandis to the summary
arbitral proceedings.

9. If the arbitral tribunal finds that the case is insufficiently
urgent or too complicated to be decided in summary arbitral
proceedings, it may deny all or part of the claim for that reason
while referring the parties to arbitration on the merits. If no arbitral
proceedings on the merits are pending they shall be commenced
under Article 7.

10.  The provisions of Section Six shall apply to the summary
arbitral proceedings, it being understood that the administration
costs and the deposit must be paid and deposited, respectively,
prior to the hearing referred to in paragraph 5 and, in the event that
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a counterclaim is presented at the hearing, as soon as possible after
that hearing.

11.  The arbitral tribunal is authorised to suspend the hearing or
stay its decision if any of the parties have failed to satisfy their
payment obligations pursuant to paragraph 10. If, after a single
reminder from the administrator, a party fails to satisfy its payment
obligation pursuant to paragraph 10 within the time limit specified
by the administrator, it shall be deemed to have withdrawn its
claim or counterclaim.

SECTION FOUR B - THE PROCEDURE AND THIRD
PERSONS

Article 37 - Joinder and intervention

1. At the written request of a third person who has an interest
in arbitral proceedings to which these Rules apply, the arbitral
tribunal may allow that person to join or intervene in the
proceedings, provided that the same arbitration agreement as
between the original parties applies or enters into force between
the parties and the third person. By the allowance of the joinder or
intervention, the third person shall become a party to the arbitral
proceedings.

2. The request shall be submitted to the administrator. The
administrator shall send a copy of the request to the parties and to
the arbitral tribunal as soon as possible.

3. The arbitral tribunal shall give the parties the opportunity
to make their opinions on the request known. The arbitral tribunal
may give the third person the opportunity to make its opinion on
the request known.

4. The arbitral tribunal may suspend the proceedings after
receipt of a request as referred to in paragraph 1. After the lifting
of the suspension or allowance of a joinder or an intervention, the
arbitral tribunal shall arrange the further course of the proceedings,
unless the parties have made provision for this by agreement.

5. Regardless of whether the same arbitration agreement as
between the original parties applies or enters into force between
the parties and the third person, by submitting the request for
joinder or intervention, the third person agrees that the provisions
of Section Six and Article 61 shall apply.
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Article 38 - Impleader

1. At the request of a party, the arbitral tribunal may allow
that party to implead a third person, provided that the same
arbitration agreement as between the original parties applies or
enters into force between the interested party and the third person.

2. The arbitral tribunal shall give the parties and the third
person the opportunity to make their opinions on the request
known.

3. The arbitral tribunal shall not allow the impleader if the
arbitral tribunal finds it implausible, in advance, that the third
person will be required to bear the adverse consequences of a
possible award against the interested party or is of the opinion that
impleader proceedings are likely to cause unreasonable or
unnecessary delay of the proceedings.

4. After allowance of an impleader, the interested party shall
send the notice of impleader to the arbitral tribunal, the
administrator and the other party as soon as possible.

5. Article 37(4) shall apply mutatis mutandis.
Article 39 - Consolidation

1. In respect of arbitral proceedings pending in the
Netherlands to which these Rules apply, a party may request that a
third person to be appointed in accordance with paragraph 3 order
consolidation with other arbitral proceedings pending within or
outside the Netherlands to which these Rules apply, unless the
parties have agreed otherwise.

2. The request shall be submitted to the administrator. The
administrator shall send a copy of the request to all parties and, if
appointed, to the arbitrators as soon as possible. Each of the
pending arbitral proceedings may be suspended by the arbitral
tribunal from the day of receipt of the request.

3. The third person shall be appointed as follows:

(a) the administrator invites the parties to jointly appoint a third
person within fourteen days;

(b) if the parties have not appointed a third person within this time
limit, the administrator shall appoint a third person directly;
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(c) unless all parties have agreed otherwise, none of the arbitrators
appointed in the arbitral proceedings whose consolidation is
requested shall be appointed as a third person; and

(d) Articles 11, 17, 18, 19 and 20 shall apply mutatis mutandis to
the appointment of the third person.

4. Consolidation may be ordered insofar as it does not cause
unreasonable delay in the pending proceedings, also in view of the
stage they have reached, and the two arbitral proceedings are so
closely connected that good administration of justice renders it
expedient to hear and determine them together to avoid the risk of
irreconcilable decisions resulting from separate proceedings.

5. The third person may grant or refuse the request, after such
person has given all parties and, if appointed, the arbitrators an
opportunity to make their opinions known. The administrator shall
communicate the decision to all parties and the arbitral tribunals
concerned.

6. If the third person orders consolidation, the parties shall, in
mutual consultation, appoint the arbitrator or arbitrators, in an
uneven number, to the consolidated proceedings. If the parties fail
to reach agreement in this regard within four weeks of the order
for consolidation, the third person shall, at the request of the most
diligent party, appoint the arbitrator or arbitrators. Articles 11(3),
11(4) and 16 shall apply mutatis mutandis. These Rules shall
continue to apply to the consolidated arbitral proceedings.

7. The mandate of the arbitrator or arbitrators who are not
appointed again shall terminate upon the appointment of the
arbitrator or arbitrators to the consolidated proceedings. The third
person shall, if necessary, determine the remuneration for the work
already carried out by the arbitrator or arbitrators with due
observance of the provisions of Article 54.

8. The provisions of Section Six shall apply mutatis mutandis
to the request for consolidation.

SECTION FIVE - THE AWARD
Article 40 - Time limit

1. At the end of the hearing as referred to in Articles 25 and
36(5), the arbitral tribunal shall communicate to the parties at
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which time the arbitral tribunal will make its award. If the parties
decided not to hold a hearing as referred to in Article 25, the notice
shall be sent after presentation of the last statement. The arbitral
tribunal shall be authorised to extend the time limit one or more
times if necessary. In any event the arbitral tribunal shall decide
expeditiously.

2. The mandate to the arbitral tribunal shall continue until its
last final award is sent to the parties or, in the event referred to in
Article 45(1)(b), upon the deposit of the last final award with the
registry of the district court, without prejudice to the provisions of
Articles 47 to 49, inclusive.

Article 41 - Types of award

The arbitral tribunal may make a final award, a partial final award
or an interim award.

Article 42 - Measure for decision-making

1. The arbitration tribunal shall decide in accordance with the
rules of law.
2. If a choice of law has been made by the parties, the arbitral

tribunal shall decide in accordance with the rules of law
designated by the parties. Failing such designation of law, the
arbitral tribunal shall decide in accordance with the rules of law
which it considers appropriate. An appropriate choice of law for
the arbitral tribunal may be the law of the principal location of the
seller, if known at the time of the transaction, or, if the principal
location of the seller is unknown or cannot be determined or no
sale is involved, of the current purported owner of the art object in
question at the time of the commencement of the arbitration.

3. The arbitral tribunal shall decide as amiable compositeur if
the parties, by agreement, have authorised it to do so.

4, In any event, in its decision the arbitral tribunal shall take
into account any applicable trade usages.

5. Unless the parties have agreed otherwise, the arbitral
tribunal shall, subject to the provisions in Article 42(1-4) CAfA
Arbitration Rules, respect applicable periods of limitation,
prescription, and repose as well as similar time-bar principles
when claims or defenses have not been acted on within a
reasonable time according to the governing law.
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Article 43 - Decision and signing

1. If the arbitral tribunal consists of multiple arbitrators, it
shall decide by a majority of votes.

2. The award containing the decision shall be drawn up in
quadruplicate in writing and signed by the arbitrator or arbitrators.

3. If a minority of the arbitrators refuses to sign, this shall be
stated by the other arbitrators in the award signed by them. A
similar statement shall be made if a minority is incapable of
signing and it is unlikely that the impediment will cease to exist
shortly.

4. The award shall not state a minority opinion. However, a
minority may express its opinion to the co-arbitrators and the
parties in a separate written document. This document shall not be
considered to be a part of the award.

Article 44 - Contents of the award

1. The award shall in any event contain:

(a) the name and place of residence of the arbitrator or each of the
arbitrators;

(b) the name and place of residence of each of the parties;
(c) a brief summary of the proceedings;

(d) a description of the claim and, if submitted, of the
counterclaim;

(e) the reasons for the decision given in the award;

(f) the determination and order to pay the arbitration costs as
referred to in Article 57;

(g) the decision;
(h) the place where the award is made, as determined by the
parties or by the arbitral tribunal, with the determination of the

place of arbitration in accordance with Article 21(7); and

(i) the date on which the award is made.
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2. If the award is a decision to grant provisional relief, a
partial final award or an interim award, the determination of and
the order to pay the arbitration costs mentioned in paragraph 1(f)
may be stayed until a later point in the proceedings.

3. In derogation of the provisions of paragraph 1(e), the
award shall contain no grounds for the decision given if, after the
arbitration has been commenced, the parties agree in writing that
no grounds shall be given for the decision.

Article 45 - Sending and deposit of the award

1. The administrator shall ensure on behalf of the arbitral
tribunal that, as soon as possible:

(a) an original of the award, or a copy thereof certified by an
arbitrator or by the administrator as the designated third
person, is sent to the parties; and

(b) if the parties have so requested from the administrator before
the award is made, an original of a final or partial final award
made in the Netherlands is deposited with the registry of the
district court within whose district the place of arbitration is
located, after which the administrator shall notify the parties
and arbitral tribunal of the date of deposit as soon as possible.

2. An original of the award shall remain in the NAI archives
for a period of ten years. During that period, each of the parties
may request the administrator to provide a certified copy of the
award at cost.

Article 46 - Binding effect of the award

An arbitral award shall be binding upon the parties with effect
from the day on which it is made. By agreeing arbitration before or
by the NAI or according to the Rules of the NAI, the parties shall
be deemed to have accepted the obligation to comply with the
award as soon as possible.

Article 47 - Rectification of the award
L. A party may, within two months after the date of the award,
request that the arbitral tribunal correct a manifest computing

error, clerical error or other error that lends itself to simple
rectification in the award.
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2. If the particulars referred to in Article 44(1)(a), (b), (h) and
(i) are stated incorrectly or are partially or wholly absent from the
award, a party may, within two months after the date of the award,
request that the arbitral tribunal correct such particulars.

3. The request shall be submitted to the administrator. The
administrator shall send a copy of the request to the arbitral
tribunal and the other party as soon as possible.

4, The arbitral tribunal may, within two months after the date
of the award, also of its own motion, proceed to the correction
referred to in paragraph 1 and paragraph 2.

5. Before the arbitral tribunal decides on the request referred
to in paragraph 1 or paragraph 2, or decides of its own motion to
proceed to the correction as referred to in paragraph 4, it shall give
the parties the opportunity to comment on the matter.

6. If the arbitral tribunal proceeds to the correction, it shall be
mentioned by the arbitral tribunal in a separate document, which
document shall be considered to be a part of the award. The
document shall be drawn up in quadruplicate and shall contain:

(a) the particulars stated in Article 44(1) (a) and (b);

(b) a reference to the award to which the rectification relates;

(c) the correction;

(d) the date of the correction, it being understood that the date of
the award to which the correction relates remains decisive; and

(e) a signature to which the provisions of Article 43 apply.
7. The administrator shall ensure that the document referred
to in paragraph 6 will be sent to the parties as soon as possible; the

provisions of Article 45(1) shall apply mutatis mutandis.

8. If the arbitral tribunal denies the request for the correction,
it shall so notify the parties by intervention of the administrator.

Article 48 - Additional award
1. Within two months after the date of the award, any party

may request the arbitral tribunal to make an additional award as to
any one or more claims or counterclaims presented to the arbitral

38



CAfA ARBITRATION RULES

tribunal but not decided by it.

2. The request shall be submitted to the administrator. The
administrator shall send a copy of the request to the arbitral
tribunal and the other party as soon as possible.

3. Before the arbitral tribunal decides on the request, it shall
give the parties the opportunity to comment on the matter.

4. An additional award shall constitute an arbitral award to
which the provisions of this section shall be applicable.

5. If the arbitral tribunal denies a request for an additional
award, it shall so notify the parties by intervention of the
administrator. If the award regarding which an additional award
was requested is deposited with the registry of the district court in
accordance with the provisions of Article 45(1)(b), the
administrator shall ensure deposit, on behalf of the arbitral
tribunal, of a copy of this notice, signed by an arbitrator or the
secretary of the arbitral tribunal, with the registry in the same
manner.

Article 49 - Remission during setting aside proceedings

1. If, during setting aside proceedings against an arbitral
award made with due observance of the provisions of this section,
the competent court enables the arbitral tribunal by remission to
reverse the ground for setting aside, the arbitral tribunal’s mandate
shall revive at the time referred to in paragraph 2 in the sense that
it shall be expected to reverse the ground for setting aside
indicated by the competent court if possible, by reopening the
arbitral proceedings or by taking any other measure considered
appropriate by the arbitral tribunal.

2. The most diligent party shall notify the administrator as
soon as possible of the decision by the competent court, submitting
a copy of the decision and sending a copy to the other party at the
same time. The administrator shall ensure that the notice is sent to
the arbitral tribunal. The further mandate of the arbitral tribunal
referred to in paragraph 1 shall commence on the day of receipt of
the notice by the arbitral tribunal.

3. In the event of remission, the arbitral tribunal, having heard
the parties, shall decide on the further rules of procedure. The
provisions of Section Four shall only apply insofar as the arbitral
tribunal so determines. In addition to Articles 55(1) and 55(4), the
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administrator shall be authorised to require a deposit for the fees
and disbursements of the arbitrator or arbitrators from the party
that he deems to be the most diligent party.

4. Before the arbitral tribunal decides, it shall give the parties
the opportunity to be heard.

5. If the arbitral tribunal finds that the ground for setting aside
is capable of being reversed, it shall make a corresponding arbitral
award that replaces the award in respect of which the claim for
setting aside was presented.

Article 50 - Arbitral award on agreed terms

1. If the parties reach a settlement during the proceedings, the
parties may jointly request the arbitral tribunal to record its
contents in an arbitral award.

2. The award on agreed terms referred to in paragraph 1 shall
be regarded as an arbitral award to which the provisions of this
section shall be applicable, it being understood that the award, in
derogation of the provisions of Article 44(1)(e), need not contain
any grounds for the decision rendered.

Article 51 - Publication of the award

The NAI shall be authorised to have the award published without
stating the names of the parties and leaving out all other informa-
tion that might reveal the parties’ identities, unless a party objects
to such publication with the administrator within two months of
the date of the award. The AiA shall be authorized to have the
award published in the same manner. The name or identity of the
art object in question may be revealed.

SECTION SIX - COSTS

Article 52 - Costs of the arbitration

The costs of the arbitration shall be understood to mean the costs
mentioned in Articles 53, 54 and 56 and the other costs necessarily
incurred in the arbitration in the opinion of the arbitral tribunal.
Article 53 - Administration costs

1. Upon commencing the arbitration, the claimant shall owe

the NAI administration costs in accordance with the provisions of
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paragraph 2. The administrator shall notify the claimant of this
amount as soon as possible after receipt of the request for
arbitration.

2. The administration costs shall be calculated on the basis of
the total monetary interest of the claims, including contingent
claims, using the scale determined by the Executive Board as
included in Appendix A to the NAI Arbitration Rules. The
Executive Board may make interim changes to this scale in
accordance with the provisions of Article 62. In the event that the
administration costs cannot be calculated on the basis of the scale,
the administrator shall decide.

3. In the event that a counterclaim, including a contingent
counterclaim, is submitted, the respondent shall also be charged
administration costs according to the provisions of paragraph 2.
The administrator shall notify the respondent of this amount as
soon as possible after the counterclaim has been presented.

4. In the event of an increase of claim or counterclaim or if it
emerges during the proceedings that the total monetary interest is
higher than assumed by the administrator at the time notice was
given as referred to in paragraph 1 or paragraph 3, the claimant
and the respondent, respectively, shall owe a supplemental amount
of administration costs according to the provisions of paragraph 2.

5. The administrator shall see to the collection of the
administration costs owed. If, after a second reminder from the
administrator, the administration costs owed by a party are not
received by the NAI within fourteen days, this party shall be
deemed to have withdrawn its claim or counterclaim.

6. If a claimant withdraws its request for arbitration before
the arbitration file is sent to the arbitral tribunal, it shall receive
back half of the administration costs it has paid. The same applies
if a respondent withdraws its counterclaim before the arbitration
file is sent. In other events, the administration costs shall not be
reimbursed.

Article 54 - Arbitrator fees and disbursements
1. The fees and disbursements of the arbitrator or arbitrators
shall be reasonably determined by the administrator after

consulting with the arbitrator or arbitrators.

2. If an arbitrator is released from his mandate before the last
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final award, such arbitrator may claim reasonable compensation,
to be determined by the administrator, for fees and disbursements,
except in special circumstances at the administrator’s discretion.

3. If the arbitral tribunal’s mandate is terminated before the
last final award, the arbitrator or arbitrators may also claim
reasonable compensation, to be determined by the administrator,
for fees and disbursements, unless termination is effected pursuant
to Article 17(5).

4. In determining the fee, the time that the arbitrator or
arbitrators devoted to the proceedings, the monetary interest of the
claims and counterclaims and the complexity of the proceedings
shall be taken into account.

Article 55 - Deposit

1. The administrator shall require a deposit from the claimant
from which, insofar as possible, the fees and disbursements of the
arbitrator or arbitrators shall be paid. If the respondent has
submitted a counterclaim, including a contingent counterclaim, the
administrator may also require a deposit from the respondent for
the same.

2. The costs of the secretary, the expert appointed by the
arbitral tribunal, technical assistance and an interpreter shall also
be paid from the deposit, if and insofar as these costs were
incurred by the arbitral tribunal. If the parties have agreed to
deposit the award with the court registry, the deposit shall also be
used to pay the associated costs.

3. As soon as possible after the arbitration file has been sent,
the arbitrator or the chair shall consult with the administrator
regarding the scope of work expected from him, in order to
determine the amount of the deposit.

4. The administrator may require the claimant and/or the
respondent to increase the deposit until fourteen days after the last
hearing at the latest or, in the absence of a hearing, until fourteen
days after receipt by the arbitral tribunal of the last permitted
statement at the latest.

5. The administrator shall notify the arbitral tribunal of the
deposit.
6. The arbitral tribunal shall be authorised to suspend the
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arbitration in respect of the claim or the counterclaim as long as
the relevant party has not made the deposit required. If the NAI
does not receive the deposit required from a party within fourteen
days after a second reminder from the administrator, that party
shall be deemed to have withdrawn its claim or counterclaim.

7. The NAI shall not be held to pay any costs that are not
covered by a deposit. The costs referred to in paragraph 2 shall
first be paid from the deposit. No interest shall be paid on the
amount of the deposit made.

Article 56 - Costs of legal assistance

The arbitral tribunal may order the unsuccessful party to pay
reasonable compensation for the successful party’s legal assistan-
ce, if and insofar as these costs were necessary in the arbitral tribu-
nal’s opinion.

Article 57 - Determination of arbitration costs and order

1. The arbitral tribunal shall determine the costs of the
arbitration with due observance of the provisions of Article 54.

2. The unsuccessful party shall be ordered to pay the costs of
the arbitration, except in special events at the arbitral tribunal’s
discretion. If each of the parties is partially unsuccessful, the
arbitral tribunal may divide all or part of the costs of the
arbitration.

3. In ordering a party to pay the costs, the arbitral tribunal
shall take account of the deposit made under Article 55. Insofar as
the deposit made by a party is used to pay costs that the other party
is ordered to pay in accordance with the previous paragraph, the
latter party shall be ordered to reimburse the former party for such
amount.

4. Payment of the costs of the arbitration may also be ordered
if a party did not expressly seek such payment.

5. If the mandate of an arbitrator or arbitrators is terminated
before the last final award, the compensation for fees and
disbursements determined in accordance with Article 54 and the
costs referred to in Article 55(2) shall be borne by the parties in
proportion to their contribution to the deposit. The administrator
may, insofar as necessary in derogation of Article 55(4), require
the claimant and/or the respondent to supplement the deposit to the
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full amount of said compensation and costs.
SECTION SEVEN - FINAL PROVISIONS
Article 58 - Timely objection

A party that has appeared in the proceedings shall make objection
to the arbitral tribunal without unreasonable delay, sending a copy
thereof to the other party and the administrator as soon as it knows
or reasonably should know of any act contrary to, or failure to act
in accordance with, any provision of these Rules, the arbitration
agreement or any order, decision or measure of the arbitral tribu-
nal. If a party fails to do so, then the right to rely on this later, in
the arbitral proceedings or before the ordinary court, shall be for-
feited.

Article 59 - Competent provisional relief judge

If the place of arbitration is located in the Netherlands, the provisi-
onal relief judge of the Rotterdam district court shall have jurisdic-
tion for the cases as referred to in Article 1027(3) (appointment of
the arbitrator or arbitrators), Article 1028 (privileged position of a
party with regard to the appointment of the arbitrator or arbitra-
tors) and Article 1041a (hearing an unwilling witness) of the
Dutch Code of Civil Procedure.

Article 60 - Contingencies

Without prejudice to the provisions of Article 21(1), in all events
not provided for in these Rules, action shall be taken in accordance
with the spirit of these Rules.

Article 61 - Limitation of liability

The NAI, its board members and personnel, the members of its
Advisory & Supervisory Board, the members of the Committee,
the arbitrator or arbitrators and any secretary that may have been
appointed, the third person as referred to in Article 39 and any
other persons involved in the case by any or all of them shall not
be liable either by contract or otherwise for any damage caused by
their own or any other person’s acts or omissions or caused by the
use of any aids in or involving arbitration, all this unless and inso-
far as mandatory Dutch law precludes exoneration. The NAI, its
board members and personnel shall not be liable for payment of
any amount that is not covered by the deposit. The foregoing shall
apply mutatis mutandis to the CAfA, its board members, secretary
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to the board, officers, staff members, the members of its Advisory
Board, members of its committees and any expert that may have
been appointed by the arbitral tribunal, and any other persons that
one or more of them involve in the case.

The relationships of the parties with arbitrators, arbitrator-appoin-
ted experts, the Netherlands Arbitration Institute, the Netherlands
foundation Authentication in Art, and the Netherlands foundation
Court of Arbitration for Art shall be governed exclusively by
Netherlands law and shall be subject to the exclusive jurisdiction
of the Rotterdam District Court as are the relationships of arbitra-
tors and arbitrator-appointed experts with those three Foundations.

Article 62 - Amendment of the Rules

1. The NAI Executive Board may amend the NAI Arbitration
Rules at any time. The AiA/NAI Adjunct Arbitration Rules can
only be amended jointly by the CAfA Board and the NAI Board.
The amendments shall have no effect on arbitral proceedings
already pending.

2. The CAfA Arbitration Rules shall apply in the form they
have at the time at which the arbitration is commenced.

3. In derogation of paragraph 2, Articles 39, 42(1) and 42(3)
shall only apply to arbitration agreements concluded on or after 1
January 2015 in which the parties have referred to arbitration by or
before the NAI or according to the Rules of the NAI, unless the
parties have agreed otherwise. With such arbitration agreements
concluded before 1 January 2015, Article 45 and, in that
connection, Article 1(g) of the Rules applicable until 1 January
2015 shall continue to apply.
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The NAI

The Netherlands Arbitration Institute (Stichting Nederlands
Arbitrage Instituut; “NAI”) was founded in 1949. The NAI
Executive Board consists of people from the business
community, the legal profession and science who have
extensive experience in the fields of arbitration, binding
advice and mediation.

The Institute’s mission is to promote arbitration, binding
advice and other legal means for the prevention, limitation
and resolution of disputes. Since its establishment, the NAI
has pursued this aim by providing trade and industry with a
soundly regulated arbitral procedure. These Arbitration Rules
form the basis of that procedure. In addition, the NAI may be
designated as an appointing authority for the appointment of
arbitrators, also if the parties have not agreed to applicability
of these Arbitration Rules. Besides arbitration, the NAI also
offers binding advice and mediation as types of alternative
dispute resolution, for which it has drafted separate rules. The
NALI secretariat provides the administration required in these
types of dispute resolution under the direction of the
administrator.

The NAI Arbitration Rules

A new Dutch Arbitration Act (Articles 1020-1076 of the
Dutch Code of Civil Procedure) entered into force on 1
January 2015. A revised version of the Arbitration Rules
entered into force on the same date.

Article 62(2) provides that the Arbitration Rules apply in the
form they have at the time at which the arbitration is
commenced. Consequently, this version of the Arbitration
Rules applies to arbitration commenced on or after 1 January
2015, regardless of the date on which the arbitration
agreement was concluded. The provisions on consolidation
(Article 39) and the measure for decision-making to be used
by arbitrators (Articles 42(1) and 42(3)) form an exception to
this. Those articles apply only if (i) the arbitration agreement
was concluded after 1 January 2015 or (ii) the parties have
agreed otherwise (Article 62(3)).

Please refer to the NAI website, www.nai-nl.org, for relevant
literature on the Dutch Arbitration Act and the NAI
Arbitration Rules.
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Format and contents of an agreement for NAI arbitration

Arbitration requires an agreement. The Act uses the general
term “arbitration agreement”. Such an agreement may consist
of a clause in an agreement stipulating that any future
disputes will be submitted to arbitration (the arbitration
clause). For existing disputes, an arbitration agreement is
concluded in the form of a submission agreement.

The Act requires that every arbitration agreement be proven
by an instrument in writing. This means that an oral
arbitration agreement or customary practice is insufficient to
prove the existence of an arbitration agreement.

Arbitration in accordance with the NAI Arbitration Rules
also requires that the parties have agreed the applicability of
these Rules. In the event of an arbitration clause, the clause
recommended by the NAI may be used (see p. 6). The parties
may also elect to word their arbitration clause differently.
However, the wording provided by the NAI has proven in
practice to cause the least amount of difficulties.

If the parties have not agreed an arbitration clause, they may
still submit any disputes that have arisen between them to
NALI arbitration by entering into a submission agreement. To
that end, a document accepted by the parties in writing will
suffice if it contains: (a) the names of the parties, (b) an
indication of the disputes the parties are submitting to
arbitration (preferably broadly worded), and (c) the provision
that these disputes are to be resolved in accordance with the
NAI Arbitration Rules.

In drafting the arbitration agreement, the parties may provide
for various matters, such as the number of arbitrators, the
method of appointment, the place of arbitration, the language
of the arbitration, and the measure for decision-making (see
the notes to the model clause). The place of arbitration
determines the applicable arbitration law. If, for instance, a
place of arbitration in the Netherlands is elected, Dutch
arbitration law applies. That does not mean, however, that
hearings are to be held in this place as well. The parties may
also elect to rule out the option of consolidation of the
arbitral proceedings with other arbitral proceedings (see also
point 12 below).
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Commencement of arbitration

Both in the event of an arbitration clause and in the event of a
submission agreement, NAI arbitration is commenced by
submitting a request for arbitration to the NAI administrator
by e-mail (Articles 3(2) and 7(3)). If the claimant is unable to
submit the request by e-mail, it may be submitted in another
manner (Article 7(3)). The request is not tied to a specific
format. If desired, the request form available on the NAI
website may be used.

The request must contain the particulars mentioned in (a) to
(j), inclusive, of Article 7(2). The administrator is authorised
to suspend handling the request as long as it does not satisfy
the requirements mentioned in Article 7(2).

The administrator will send a copy to the respondent. The
respondent will then have fourteen days to submit a short
answer in response (Article 8). It may simultaneously present
a (conditional or unconditional) counterclaim (Article 8(3)).
Although any counterclaim should preferably be known at
the earliest possible stage of the proceedings (in particular
with a view to the arbitrator or arbitrators to be appointed),
the respondent may also present a counterclaim later. It must
do so at the latest with the statement of defence or, if no
statement of defence is presented, with its first written or oral
defence after the arbitrators have accepted their mandate
(Article 24(2)).

The request for arbitration and the short answer may be
summary. They are intended primarily to (i) provide the NAI
secretariat  with the information required for the
administration of the arbitration and (ii) provide insight into
the nature and circumstances of the dispute in connection
with any determination of the number of arbitrators and any
appointment of the arbitrator or arbitrators. After the
arbitrators have been appointed, the parties will be given
ample opportunity to present their arguments. The short
answer is not considered to be a ‘first defence’ within the
meaning of, for example, Article 10. The request for
arbitration and the short answer are not a statement of claim
and statement of defence, either; these can only be presented
after the arbitrators have been appointed (Articles 9 and 23).

The commencement of summary arbitral proceedings in
cases in which arbitration on the merits is not yet pending
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between the same parties and no arbitral tribunal has as yet
been appointed is regulated in Article 35(2) and Article 36.
Please refer to point 9 of this Explanation for an explanation
of summary arbitral proceedings in general and the manner in
which the Arbitration Rules provide for such proceedings.

Plea as to the non-existence of an arbitration agreement

The administrator does not assess whether the parties have
agreed to arbitration and have declared the Arbitration Rules
applicable. The arbitral tribunal will assess any objection by
the respondent that no (NAI) arbitration has been agreed
(Article 10).

A respondent wishing to raise a plea as to the non-existence
of a valid (NAI) arbitration agreement must do so in a timely
manner, i.e. at the latest in the statement of defence or, in the
absence thereof, prior to the first written or oral defence. If
the respondent has failed to raise such a plea in a timely
manner, there will be no opportunity later, in the arbitral
proceedings or before the court, to complain about the non-
existence of an (NAI) arbitration agreement (unless it makes
the plea on the ground that the dispute is not capable of
settlement by arbitration). Similar rules apply to summary
arbitral proceedings (Article 36(6)).

Appointment of arbitrators

Arbitral proceedings are conducted before one or more
arbitrators, always being an uneven number (Article 12(1)).
If the parties have agreed an even number of arbitrators, an
additional arbitrator will be appointed as chair of the arbitral
tribunal in order to arrive at an uneven number (Article
12(3)).

If the parties have not agreed the number of arbitrators, or if
they have agreed a method of determining arbitrators but
cannot jointly reach agreement in this respect, the
administrator will set the number of arbitrators at one or
three. In doing so, the administrator will take account of the
parties’ preference, the scope of the dispute, the complexity
of the case and the parties’ interest in efficient proceedings
(Article 12(2)). As a rule, one arbitrator will be appointed for
arbitration involving a financial interest of less than EUR
500,000.
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Appointment by the parties

Unless the parties have agreed otherwise, the arbitral tribunal
will be appointed in accordance with the procedure set out in
Article 13:

If the arbitral tribunal consists of one arbitrator, the parties
will jointly appoint an arbitrator when submitting the request
for arbitration or the short answer (or at least within fourteen
days after the administrator has asked them to do so). If they
fail to do so within this time-limit, the arbitrator will be
appointed in accordance with the list procedure of Article 14.

If the arbitral tribunal consists of three arbitrators, the
claimant and the respondent will each appoint an arbitrator in
the request for arbitration and the short answer, respectively
(or at least within fourteen days after the administrator has
asked them to do so). If any party fails to do so within this
time-limit, the administrator will send that party or those
parties a list of possible arbitrators and the relevant arbitrator
will be appointed in accordance with the list procedure of
Article 14. Subsequently, within fourteen days after the
administrator has asked them to do so, the two arbitrators
thus appointed will appoint the third arbitrator, who will also
act as the chair of the arbitral tribunal. If they fail to do so
within this time-limit, the third arbitrator will be appointed in
accordance with the list procedure of Article 14.

List procedure

In derogation of Article 13, the parties may agree that the
arbitrator or arbitrators will be appointed in accordance with
the list procedure set out in Article 14. Under the list
procedure, the administrator compiles a list of the names of
possible arbitrators after receipt of the short answer. This list
contains at least three names if one arbitrator is to be
appointed and at least nine names (including the prospective
chairmen) if three arbitrators are to be appointed. The list is
sent to both parties. Each party then has fourteen days to
deliberate, delete the names of those persons against whom it
has strong objections and number the remaining names in its
order of preference. Based on a comparison of the returned
lists, the administrator subsequently appoints the arbitrator or
arbitrators. The administrator is not required to provide the
parties with new lists if there is an insufficient number of
persons on the returned lists who are acceptable as arbitrators
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to each of the parties. The same applies if a sufficient number
of persons appear on the returned lists but they cannot or will
not accept their appointment. In such events, the
administrator may directly proceed to appoint other
arbitrators.

Please refer to point 9 below for the appointment of the
arbitral tribunal in summary arbitral proceedings.

The appointment of an arbitrator will be confirmed by the
administrator, unless the arbitrator, in the administrator’s
opinion, offers insufficient safeguards for sound arbitration
(Article 16(1)). As and when necessary, the administrator
may also take account of the required availability of the
arbitrator and the parties’ interest in expeditious proceedings.
The confirmation of an appointment by the administrator
does not affect the option of challenging an arbitrator; the
ultimate decision on a challenge request is reserved to the
Committee (see point 11 below).

The procedure

After the arbitrator or arbitrators have been appointed, the
actual arbitral proceedings commence. Unless the parties
have made other arrangements, the course of the proceedings
will be determined by the arbitral tribunal in consultation
with the parties and generally take the following form. First
the claimant and respondent are given the opportunity to
submit a statement of claim and a statement of defence,
respectively. This may be followed by a second exchange of
statements (a statement of reply and a statement of rejoinder).
Then a hearing is held, in which the parties and/or their
counsel may each further set out their arguments. Any
witnesses or experts may also be heard at this hearing, or at a
separate hearing. After the hearing, the arbitral tribunal
deliberates (if it consists of more than one arbitrator) and the
award is written. The award is drafted in four copies and
signed by the arbitrator or arbitrators, after which the
administrator, on behalf of the arbitral tribunal, sends a
certified copy of the award to the parties.

The above is a concise version of the proceedings in average
arbitration. All the rules can be found in Section Four of the
Arbitration Rules (Articles 21-39). The parties are free to
agree a different procedure. Apart from such an agreement,
the arbitral tribunal is also authorised to determine a different
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procedure depending on the nature and circumstances of the
dispute.

The Arbitration Rules provide that the arbitral tribunal must
guard against unreasonable delay of the proceedings and, if
necessary, take measures at the request of a party or of its
own motion (Article 21(3)).

At the end of the hearing, the arbitral tribunal communicates
to the parties at which time it will make its award. If the
parties have waived a hearing as referred to in Article 25, the
arbitral tribunal will communicate this after the last statement
has been presented. The arbitral tribunal is authorised to
extend the time-limit one or more times if necessary. In any
event, however, the arbitral tribunal will decide expeditiously
(Article 40(1)).

Article 17(4) gives the administrator the authority to release
an arbitrator from his mandate of his own motion (but if he
does so, this does not automatically release the entire arbitral
tribunal). Failure to perform the mandate given to an
arbitrator (as referred to in Article 17(4)) also includes the
provision in Article 21(3) in respect of guarding against any
delay of the arbitral proceedings.

The costs

The arbitrator fees are determined on the basis of the time
that the arbitrator or arbitrators devoted to the proceedings,
the monetary interest of the claims and counterclaims and the
complexity of the proceedings (Article 54(4)). A party
presenting a (conditional or unconditional) claim or
counterclaim must pay a deposit to the NAI for the fees and
other costs of the arbitrators (Article 55). The NAI has
adopted guidelines for determining the hourly rate for
arbitrators, which are available on the NAI website.

Upon commencing the arbitration, administration costs are
owed to the NAI (Article 53). These costs are calculated on
the basis of the scale included in the Appendix to the NAI
Arbitration Rules (see Appendix A) and have been
determined such that the NAI — a non-profit foundation — can
cover the costs of its organisation. Administration costs are
also due for a counterclaim or conditional (counter)claim.

Arbitration may involve other costs as well, for example



8.4

85

9.1

®

(i)

92

EXPLANATION NAI ARBITRATION RULES

costs for witnesses, experts and the arbitral tribunal’s
secretary. These costs are not incurred in every arbitration,
however, and depend on the nature and circumstances of the
dispute.

As soon as possible after the arbitration file has been sent, the
arbitrator or, if there are multiple arbitrators, the chair of the
arbitral tribunal will consult with the administrator regarding
the work expected and the amount of the deposit (Article
55(3)). This amount may be increased during the
proceedings. In that event, the administrator may require the
claimant and/or respondent to supplement the deposit. This
may be done at the latest on the fourteenth day after the last
hearing or, in the absence of a hearing, on the fourteenth day
after receipt by the arbitral tribunal of the last permitted
statement (Article 55(4)).

In principle, the unsuccessful party will be ordered to pay the
costs of the arbitration. If both parties are partially successful,
the arbitral tribunal may divide all or part of the costs of the
arbitration (Article 57(2)).

Provisional relief — the summary arbitral proceedings

The Arbitration Rules provide for the option of provisional
relief:

if arbitral proceedings on the merits are already pending, the
arbitral tribunal appointed in that case may, at the request of
any of the parties, grant provisional relief related to the claim
or counterclaim as presented (Article 35(1));

provided that the place of arbitration is located within the
Netherlands, in all urgent cases that require immediately
relief in view of the parties’ interests, an arbitral tribunal
appointed to that end may also, at the request of a party, grant
provisional relief in summary arbitral proceedings. This
option is open regardless of whether arbitral proceedings on
the merits are already pending (Article 35(2)).

This means that even if arbitral proceedings on the merits are
already pending and the place of arbitration in those
proceedings is located within the Netherlands, a party that
wishes to present a claim for granting provisional relief may
present this claim, in its discretion, to the existing arbitral
tribunal pursuant to Article 35(1) or to an arbitral tribunal to
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be appointed especially to that end pursuant to Article 35(2).
In the latter event, however, the claiming party should bear in
mind that the arbitral tribunal in summary proceedings will
apply a stricter urgency test and, in the absence of a
(sufficiently) urgent interest, will deny the provisional relief
sought and will rule that the claim for granting provisional
relief must be submitted to the arbitral tribunal in the arbitral
proceedings on the merits.

In the event of summary arbitral proceedings as referred to in
Article 35(2), the arbitral tribunal consists of one arbitrator,
who will be appointed to that end by the administrator. If the
parties have agreed a method of appointment of the arbitral
tribunal and/or a multiple number of arbitrators, this will not
be applied with regard to the appointment of the arbitral
tribunal in summary arbitral proceedings, unless the parties
have provided for this in so many words (Article 36(4)). The
further course of the proceedings will be in accordance with
the provisions of Article 36.

The arbitral tribunal may, in conjunction with the provisional
relief, require any party to provide sufficient security, both
for the provisional relief sought and for the claim or
counterclaim in the main action and the costs of the arbitral
proceedings on the merits (Article 35(3)). This power is
vested in both the arbitral tribunal on the merits referred to in
Article 35(1) and the arbitral tribunal in summary arbitral
proceedings referred to in Article 35(2).

The decision on the provisional relief does not in any way
prejudice the ultimate ruling in the arbitral proceedings on
the merits (Article 35(5)). The decision may be taken in the
form of an order by the arbitral tribunal or in the form of an
arbitral award (Article 35(4)). An arbitral tribunal as referred
to in Article 35(1) or Article 35(2) may, at the unanimous
request of the parties, instead of taking a decision on
provisional relief, take a decision on the merits in the form of
an arbitral award (Article 35(6)), or convert an arbitral award
on provisional relief into an arbitral award on the merits
(Article 35(7)).

Summary arbitral proceedings are distinct from accelerated
proceedings. Proceedings of this type — called “expedited
proceedings” in arbitration — do result in a decision regarding
the dispute itself, albeit within a short period of time. In
urgent cases, a party may ask the arbitral tribunal to establish
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appropriate rules of procedure. The parties may also agree
reduced time-limits themselves. As summary arbitral
proceedings significantly and predominantly accommodate
the need for an expedited decision or relief, the Arbitration
Rules have no separate provisions governing “expedited
arbitration”.

Impartiality and independence

10.1 The fundamental principle of the impartiality and

independence of arbitrators is laid down in Article 11(2).
These requirements of impartiality and independence entail
that an arbitrator may not have any close personal or business
ties with any of the parties or with any of his co-arbitrators,
nor may he have any direct personal or business interest in
the outcome of the proceedings. If a person who cannot
satisfy these requirements is approached to be engaged as
arbitrator, he must decline the invitation to act as arbitrator.

Before the appointment

10.2 Before being appointed, a proposed arbitrator may be in

contact with a party — or its representative or attorney — with
regard to the case, provided that (i) the contact is limited to
the availability and qualifications of the arbitrator himself or
potential candidates for the role of chair of the arbitral
tribunal, and (ii) the substantive or procedural aspects of the
case are not discussed, save to the extent that this is
necessary to inform the proposed arbitrator of the
background of the case. The proposed arbitrator may not
communicate his opinion on the case to any of the parties
prior to his appointment.

10.3 If the proposed arbitrator has reason to suspect that there

could be justifiable doubts as to his impartiality and
independence, he will communicate the same in writing to
the person who approached him (Article 11(3)). The
suspected reason(s) for these justifiable doubts will also be
stated.

10.4 Prior to the confirmation of appointment (Article 16(1)), each

arbitrator must sign a statement confirming his independence
and impartiality and send this statement to the administrator
(Article 11(4)).

55



EXPLANATION NAI ARBITRATION RULES

During the proceedings

10.5

During the proceedings, the arbitrator may not have any
contact with any of the parties about matters relating to the
proceedings, unless the other parties and (if the tribunal
consists of multiple arbitrators) his co-arbitrators have given
their consent.

10.6 If an arbitrator, during the arbitral proceedings, suspects that

10.7

11.

112
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there could be justifiable doubts as to his impartiality and
independence, he will communicate the same in writing to
the administrator, the parties and, if the arbitral tribunal
consists of multiple arbitrators, to the co-arbitrators (Article
11(5)). The suspected reason(s) for these justifiable doubts
will also be stated.

Challenge

If a party wishes to challenge an arbitrator in response to the
communications mentioned in points 10.3 and 10.6, it must
do so within fourteen days of receipt of the relevant
communication (see point 11.2 below).

Challenge

If there are justifiable doubts as to the independence or
impartiality of an arbitrator, that arbitrator may be challenged
by a party (Article 19(1)). A party may only challenge an
arbitrator appointed by that party for reasons of which that
party became aware only after the appointment was made. A
chair of the arbitral tribunal appointed in accordance with
Article 13(3) or an arbitrator appointed in accordance with
the list procedure of Article 14 may only be challenged by a
party if that party became aware of the reasons for challenge
only after the appointment of that arbitrator (Article 19(2)).

If an arbitrator, in accordance with Article 11(3), 11(4) or
11(5), communicates circumstances or reasons that may give
rise to justifiable doubts as to his independence or
impartiality and a party wishes to challenge this arbitrator for
that reason, that party must give written notice to the
arbitrator concerned, the other party and, if the arbitral
tribunal consists of multiple arbitrators, the co-arbitrators
within fourteen days of receipt of this communication. In all
other events, such notice must be given within fourteen days
after the party that wishes to challenge an arbitrator has
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become aware of the reason for the challenge (Article 19(3)).

The challenged arbitrator may resign of his own motion
within fourteen days of receipt of a timely notice of
challenge, without thereby accepting that the reason for the
challenge is well-founded (Articles 19(5) and 19(7)). If the
challenged arbitrator does not do so, (members of) the
Committee appointed by the NAI Executive Board will
decide on the challenge request. The Committee may give the
challenged arbitrator and the parties the opportunity to be
heard before it takes a decision.

If an arbitrator resigns of his own motion in response to a
challenge request or if the Committee finds the challenge
request to be well-founded, the relevant arbitrator will be
replaced according to the rules applicable to the original
appointment, unless the parties have agreed otherwise
(Articles 19(6) and 18(1)).

Consolidation

A party may submit a request to the administrator for
consolidation of arbitral proceedings pending in the
Netherlands with other arbitral proceedings pending within or
outside the Netherlands, provided that the NAI Arbitration
Rules apply to both arbitral proceedings (Article 39(1)). Such
consolidation may be ordered insofar as it does not cause
unreasonable delay in the pending proceedings (Article
39(4)).

12.2 The administrator will send a copy of the request for

consolidation to all parties and, insofar as already appointed,
the arbitrators, and will invite the parties to jointly appoint a
third person within fourteen days, which third person will
decide on the request for consolidation (Articles 39(2) and
39(3)(a)). The pending arbitral proceedings may be
suspended by the arbitral tribunal from the day of receipt of
the request for consolidation (Article 39(2)). If the parties fail
to reach agreement, the administrator will directly appoint the
third person (Article 39(3)(b)). In principle, the arbitrators
appointed in the arbitral proceedings whose consolidation is
requested will not be appointed as a third person to decide on
the request for consolidation, unless the parties have agreed
otherwise (Article 39(3)(c)).

12.3 Before deciding on the request for consolidation, the third

person will give the parties and, insofar as already appointed,
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the arbitrators an opportunity to make their opinions known
(Article 39(5)).

12.4 If the third person orders consolidation, the parties, in mutual

consultation, will have four weeks to appoint the arbitrator or
arbitrators (in an uneven number) to the consolidated
proceedings. If the parties are unable to reach agreement in
this regard within this time-limit, the third person will, at the
request of the most diligent party, appoint the arbitrator or
arbitrators (Article 39(6)).

12.5 The mandate of the arbitrator or arbitrators appointed to the

13.

13.1

proceedings that were separately commenced will terminate
if they are not appointed again to the consolidated
proceedings. Insofar as necessary, the third person will
determine the remuneration for the work carried out by such
arbitrator(s) (Article 39(7)).

Confidentiality and secrecy

Article 6 provides that NAI arbitration is confidential and
that all persons involved either directly or indirectly are
bound to secrecy, except — and insofar as — disclosure ensues
from the law or an agreement between the parties.

13.2 The NAI is authorised to publish the award in anonymous

14.

14.1

form. If, however, a party objects to publication of the award
with the administrator within two months of the date of the
award, the award will not be published (Article 51). In the
event of any publication of an arbitral award, the NAI will
anonymise the award with the utmost care.

International arbitration

In line with the Dutch Arbitration Act, the Arbitration Rules
do not distinguish between national and international
arbitration. The Arbitration Rules may also be applied
regardless of whether the place of arbitration is located
within or outside the Netherlands. It should be noted,
however, that if the place of arbitration is located outside the
Netherlands, the Dutch Arbitration Act does not apply (see
Article 1073 of this Act).

14.2 Summary arbitral proceedings may also be conducted in
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14.3 For arbitration with foreign parties, a translation of the
Arbitration Rules is available in English on the NAI website.

15. UNCITRAL Arbitration Rules

15.1 The NAI is willing to act as Appointing Authority under the
Arbitration Rules of the United Nations Commission on
International Trade Law (UNCITRAL) if the parties have so
agreed. In that event, the arbitration clause as recommended
by UNCITRAL may read:

Any dispute, controversy or claim arising out of or relating to
this contract, or the breach, termination or invalidity thereof,
shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules as at present in force.

(a) The appointing authority shall be the Netherlands
Arbitration Institute, Rotterdam.

(b) The number of arbitrators shall be [one or three].
(¢) The place of arbitration shall be [town or country].

(d) The language(s) to be used in the arbitral proceeding
shall be [language].

15.2 If such an arbitration agreement has been concluded, the NAI
Arbitration Rules do not apply and the NAI will appoint
arbitrators in accordance with the UNCITRAL Rules. If
desired, the NAI secretariat may be asked to provide
technical assistance (meeting rooms, secretarial work, etc.) in
international arbitration of this type as well.

15.3 The administration costs payable when the NAI acts as
Appointing Authority are specified in the Appendix to the
NAI Arbitration Rules (see Appendix A).

16.  Exclusion of liability
Article 61 provides for the limitation of liability.

The NAI secretariat will be pleased to provide additional
information regarding NAI and CAfA arbitration
(P.O. Box 21075, 3001 AB Rotterdam, the Netherlands,
Weena 505, 3013 AL Rotterdam, the Netherlands,
Telephone:  +31-10-2816969, Fax:  +31-10-2816968,
E-mail: secretariaat@nai-nl.org / cafa@nai-nl.org,
Website: www.nai-nl.org).
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EXPLANATORY NOTES AiA/NATI ADJUNCT
ARBITRATION RULES

1. The AiA, NAI, and CAfA

1.1 The Foundation Authentication in Art (Stichting
Authentication in Art; “AiA”) is an independent non-profit
organization founded in December 2012, is based in The
Hague, International City of Peace and Justice (the
Netherlands) and complies to international non-profit
regulations. The AiA Executive Board consists of a group of
prominent international art world professionals who have
come together to create a forum that can act as a catalyst and
promote best practices in the field of art, and art
authentication in particular. AiA has been created to provide
leadership and shape dialogue, develop sound practice and
liaise with the wider art community including international
collectors, art historians, art market professionals, financial
institutions, legal advisers, trust & estate practitioners and
other stakeholders in the international art market.

1.2 The Netherlands Arbitration Institute (Stichting Nederlands
Arbitrage Instituut; “NAI”) was founded in 1949. The NAI
Executive Board consists of people from the business
community, legal profession and science who have extensive
experience in the fields of arbitration, binding advice and
mediation. The NAI’s mission is to promote dispute
resolution in these fields and other legal means for the
prevention, limitation and resolution of disputes.

1.3 The NAI has been conducting arbitrations for over seven
decades and has developed its Arbitration Rules (most
recently revised and updated effective 1 January 2015) to suit
the broadest range of commercial disputes.

14 To promote its mission, the AiA conceived plans to establish
a pool of highly qualified international arbitration
professionals coupled with a pool of leading experts in the
fields of forensic science and provenance research regarding
art objects qualified to resolve disputes in the wider art
community, including matters involving international
collectors, art historians, art market professionals, financial
institutions, and other stakeholders in the international art
market.

1.5 The AiA has collaborated with the NAI to establish the
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1.6

2.1

22

Netherlands foundation Court of Arbitration for Art and to
develop with the NAI Adjunct Arbitration Rules to
supplement and tailor the primary NAI Arbitration Rules
specifically for disputes within the wider art community. That
collaboration has culminated in the establishment of these
CAfA Arbitration Rules.

The AiA/NAI Adjunct Arbitration Rules are to be employed
together with the NAI Arbitration Rules. To better understand
the NAI Arbitration Rules it is advisable to consult the NAI
Explanation notes set forth in the published Rules. These
Explanatory Notes address primarily aspects relating to the
provisions of the AiA/NAI Adjunct Arbitration Rules only.

The Arbitrator Pool and Expert Pool

The Arbitrator Pool is composed of international lawyers
with demonstrated experience in litigating or counseling
clients in art law disputes and/or international arbitration.
Issues in such disputes include (although are not limited to)
unique, market-specific considerations; technical issues of
scientific and scholarly analysis; and applications of various
jurisdictional laws and regulations concerning such matters
as the making of warranties, the duties of investigation and
diligence, and the barring of stale claims where the evidence
is inadequate to permit a fair and fully-reasoned decision.

The Expert Pool is composed of international materials
analysts/forensic scientists, and art historians/provenance
researchers qualified, among other things, to analyze and
document art objects, most often for authentication purposes.
Art authenticity is typically understood to be evaluated
according to standards of connoisseurship, provenance
research, and forensic science. While relevant connoisseurs
or scholars of a particular artist or a particular type of art
objects or collectibles must be approached on a case-by-case
basis, experts in the fields of provenance research and
forensic science can analyze objects of art more generally. As
an alternative to having disputing parties retain their own
respective experts in these particular fields, with such experts
then advocating for their side, the Adjunct Arbitration Rules
shall offer the Expert Pool to provide the exclusive analysis
and testimony on these subjects. The parties may retain their
own consulting experts to assist in their work with, and
examinations or cross-examinations of, such tribunal-
appointed experts from the Expert Pool. The latter shall have
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the right - and obligation - to correct errors or to conduct
further analysis as may be identified during the course of a
given case (prior to the hearing).

3. Scope of Application

3.1 These CAfA Arbitration Rules shall apply if the parties have
referred to arbitration in accordance with these Arbitration
Rules. Such reference shall constitute a reference to the most
recent version of the NAI Arbitration Rules as well, which
are supplemented and modified by the AiA/NAI Adjunct
Arbitration Rules. To the extent the Adjunct Arbitration Rules
provide for deviations from the NAI Arbitration Rules, the
AiA/NAI Adjunct Arbitration Rules prevail.

3.2 In order for the CAfA Arbitration Rules to apply the parties
must refer to them in, for example, a contractual arbitration
clause, submission agreement, or other agreement to
arbitrate. The following arbitration clause is recommended:

“All disputes, claims, controversies, and disagreements
arising in connection with the present agreement, or further
agreements resulting therefrom, shall be settled in accordance
with the CAfA Arbitration Rules, consisting of the
Arbitration Rules of the Netherlands Arbitration Institute
supplemented and modified by the AiA/NAI Adjunct
Arbitration Rules.”

4. Language

4.1 In the absence of any agreement otherwise, the proceedings
(including but not limited to the hearing) shall be conducted
in English, which is the general operating language of the
CAfA. The parties and the arbitral tribunal may jointly agree
and decide to conduct their proceedings in any language
acceptable to the arbitral tribunal.

4.2 The arbitral tribunal may direct the parties individually to
bear or to equally share in the costs of any translation and
interpretation instructed under Article 5 of the CAfA
Arbitration Rules, pending a final decision on the costs under
Article 57 of the CAfA Arbitration Rules.

5. The Arbitrators

5.1 In addition to the provisions of Article 11 of the NAI
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6.1

Arbitration Rules, arbitrators must be appointed from among
the Arbitrator Pool compiled jointly by the CAfA Board and
the NAI based upon their backgrounds and experience in
handling art (law) disputes. Exceptions may be allowed by
the NAI administrator (in consultation with the CAfA Board),
but only in the event of compelling reasons, such as the
desirability of an arbitrator with a very specific background
and the absence of such an arbitrator in the Arbitrator Pool
(see CAfA Arbitration Rules Articles 11(6), (7) and 13(4)).
Article 13(4) describes the procedure to obtain such
authorization to deviate from this requirement.

Except in relatively small value matters of less than

€ 1,500,000 or in cases where the parties have agreed to an
arbitral tribunal consisting of one arbitrator, the arbitral
tribunal shall be composed of three members. Thus for
objects of art valued at or above € 1,500,000, the
proceedings shall be conducted before three arbitrator panels.
For objects of art valued below € 1,500,000, the parties shall
conduct their arbitration proceedings before a sole arbitrator.
In the event that the value of the matter cannot be
determined, the administrator shall decide.

In the case of appointment of a sole arbitrator, the parties
shall use their best efforts to jointly agree upon that
appointment from the Arbitrator Pool under Article 13(1) of
the Rules. If the parties are unable to so agree, then the NAI
shall appoint the arbitrator pursuant to the list procedure in
Article 14 of the Rules.

In the case of appointment of a three-member arbitral
tribunal, each party shall select one arbitrator from the
Arbitrator Pool under Article 13(2) of the Rules, and those
two selected arbitrators shall jointly agree upon the selection
of a third arbitrator from the Arbitrator Pool under Article
13(3) of the Rules.

In all cases, the chairperson of every arbitral tribunal must
have a university legal background.

Place of Arbitration / Hearings / Evidentiary Matters
The arbitral tribunal is seated in The Hague, the Netherlands.
This means that the Netherlands Arbitration Act applies to the

arbitration generally. The courts of The Hague have
supervisory jurisdiction. The parties may agree upon another
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place of arbitration.

Notwithstanding the seat of arbitration in The Hague, the
arbitral tribunal may decide under Article 21(8) and 25(2) of
the Rules to conduct the hearing of factual and/or expert
testimony and/or oral argument at any other location in the
world. By the same token, the parties and the Arbitral
Tribunal may jointly agree to conduct the hearing at another
location. The arbitral tribunal has authority under Article
21(1) of the Rules to direct the parties individually to bear or
to equally share in the costs of any necessary travel.

The Adjunct Arbitration Rules provide that an arbitral
tribunal may seek guidance from the International Bar
Association Rules on the Taking of Evidence in International
Arbitration (“IBA  Evidence Rules”), which provide
mechanisms and procedures for the disclosure and
presentation of documents, witnesses of fact, party-appointed
experts, tribunal-appointed experts, inspections, evidentiary
hearings, and the admissibility and assessment of evidence.
Those IBA Evidence Rules shall, however, not be binding on
the arbitral tribunal unless the parties have so provided in
their arbitration agreement or the arbitral tribunal has adopted
them as such.

Experts

Article 28(7) of the CAfA Arbitration Rules provides that
with respect to issues of forensic science or the provenance
of an art object, the only admissible expert evidence must be
from an expert or experts appointed by the arbitral tribunal
under Article 29 of the Rules and that such expert will be
chosen from the Expert Pool. This limitation overrides
Article 28 of the Rules with respect to presentation of
evidence from party-appointed experts on these issues.

For all other matters of expert witness evidence (than issues
of forensic science or the provenance of an art object),
evidence from party-appointed experts is admissible as
provided in Article 28 of the Rules. The evidence offered in
these areas may not compete with or supplement the expert
evidence given by the Panel’s appointed experts.

Article 29(1) of the CAfA Arbitration Rules provides that an
arbitral tribunal may appoint experts after consultation with
the parties. In that respect, if the Arbitral Tribunal prefers not
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to use the guidelines and procedures set forth in Article 6
(Tribunal-Appointed Experts) of the IBA Evidence Rules, the
arbitral tribunal may consider the following mechanisms:

A.

Mandate and Confidentiality. For each expert, the arbitral
tribunal shall establish terms of reference, after
considering any observations of the parties. The arbitral
tribunal shall communicate this mandate to each expert,
and communicate a copy of the same to the parties. Each
expert shall be required to sign an appropriate
confidentiality agreement.

Areas of Expertise. In the fields of forensics and
provenance research may only appoint experts from the
CAfA Expert Pool. The arbitral tribunal may additionally
contact appropriate connoisseurs for the artist or type of
art object or collectible at issue. The arbitral tribunal may
only appoint an expert following consultation with the
parties.

Party Objections. A party may object to the appointment
of an expert on the grounds of a lack of impartiality or
independence, and shall submit a written statement of the
grounds for such objection(s) within five days of the
appointment of such expert Following such objection, the
arbitral tribunal will hear the other parties and the expert,
and will make a determination as to the necessity of
replacement of such expert.

Evidence to be Made Available to Experts. As directed
by the arbitral tribunal, the parties shall provide each
appointed expert with any relevant information, and
produce for inspection any relevant documents or
property that the expert may require, including, but not
limited to, the artwork at issue.

Evidence Disputes. Any dispute regarding the relevance
of the requested evidence shall be referred to the arbitral
tribunal for decision.

Hearing Testimony. Each expert may be examined and

cross-examined at the Hearing by the Arbitral Tribunal
and any party, at the request of that party.
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8. Technical Process Advisor

8.1 Articles 29(1) and 29(7-9) of the CAfA Arbitration Rules
allows a tribunal to appoint a technical process advisor. The
role of the technical process advisor is a fairly unique aspect
of the Rules. Such an advisor is intended to assist an arbitral
tribunal with respect to the evidentiary matters of a highly
complex or technical nature, such as those concerning the
evidence of an art object’s authenticity. The advisor can help
identifying and facilitate the gathering of relevant evidence in
an efficient and cost-effective manner. The advisor acts under
the authority and direction of the arbitral tribunal, but may, if
requested, draft proposed procedural orders for adoption by
the arbitral tribunal. The precise role in any given case will
depend upon the needs and desires of the tribunal and nature
of the issues involved.

8.2 All communications with the advisor whether to or from the
tribunal or a party must be conducted in an open and
transparent manner respecting at all times the principles of
due process such that the parties are simultaneously informed
and provided an adequate opportunity to comment on the
matters recommended or advised by the advisor.

8.3 The technical process advisor is an advisor to the tribunal
whose primary function is to assist in the pre-hearing
evidence gathering and evidence exchange processes. The
advisor is not an extension of the arbitral tribunal, does not
attend the hearing on the merits, or participate in the arbitral
tribunal’s deliberations. The arbitral tribunal may, however, at
the request of a party or on its own initiative, invite the
technical process advisor to be present at the hearing in order
to answer specific questions.

9. Governing Law

9.1 If the parties have not agreed to a governing law, under
Article 42(2) of the Rules the arbitral tribunal is to determine
the appropriate applicable law. In that respect, the Adjunct
Arbitration Rules provide that an appropriate choice of law
for the arbitral tribunal may be the law of the principal
location of the seller, if known at the time of the transaction,
in the case of a sale transaction. In matters other than a sale,
an appropriate choice is the law of the principal location of
the current (purported) owner of the art object in question at
the time of commencement of the arbitration.
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10.

10.1

Under Article 42 of the CAfA Rules, the arbitral tribunal is to
base its decisions on the rules of law, while respecting any
applicable (art) industry trade usages. Should the parties
prefer instead that arbitral tribunal not be bound by such law,
so as to decide equitably as amiable compositeur, the parties
must so authorize the arbitral tribunal in accordance with
Article 42(3) of the Rules.

It is not uncommon in the area of art disputes for a party to
attempt to bring claims many years or even decades after
they have arisen, particularly in the context of restitution
claims. Article 42(5) of the CAfA Arbitration Rules confirms
that prescriptive periods and similar time-bar principles are
intended to be respected where the party raising a claim or
defense has no justification for its failure to timely advance
its case. The purpose is to protect the other party from “stale”
claims or defenses which were not pursued with reasonable
diligence and other situations of undue prejudice, such as
where evidence has been lost due to the long passage of time.

Appealability and Enforcement of Awards

Under Article 47 of the Rules, a party may ask the arbitral
tribunal to rectify a manifest error in an award within two
months of the date of the award. However, there shall be no
right to appeal the decisions of the arbitral tribunal to any
other body or tribunal.

10.2 Since the place of arbitration is in the Netherlands and the

Netherlands is a signatory to the United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards (“New York Convention™), an award can be enforced
in the many countries and other territories that are signatories
to the convention or similar treaties with the Netherlands. A
party seeking to enforce a final award, may follow the
statutes, rules or regulations of the signatory country in
which enforcement is sought.
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