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Introduction

Problems of conflicts of interest increasingly challenge
international arbitration. Arbitrators are often unsure
about what facts need to be disclosed, and they may make
different choices about disclosures than other arbitrators
in the same situation. The growth of international
business and the manner in which it is conducted,
including interlocking corporate relationships and larger
international law firms, have caused more disclosures and
have created more difficult conflict of interest issues to
determine. Reluctant parties have more opportunities to
use challenges of arbitrators to delay arbitrations or to
deny the opposing party the arbitrator of its choice.
Disclosure of any relationship, no matter how minor or
serious, has too often led to objections, challenge and
withdrawal or removal of the arbitrator.

Thus, parties, arbitrators, institutions and courts face
complex decisions about what to disclose and what
standards to apply. Inaddition, institutions and courts
face difficult decisions if an objection or a challenge is
made after a disclosure. There is a tension between, on
the one hand, the parties’ right to disclosure of situations
that may reasonably call into Guestion an arbitrator’s
impartiality or independence and their right to a fair
hearing and, on the other hand, the parties’ right to
select arbitrators of their choosing. Even though laws
and arbitration rules provide sorne standards, there is a
lack of detail in their guidance and of uniformity in their
application. As a result, quite often members of the
international arbitration community apply different
standards in making decisions concerning disclosure,
objections and challenges. ‘

It is in the interest of everyone in the international
arbitration community that international arbitration
proceedings not be hindered by these growing conflicts
of interest issues. The Committee on Arbitration and
ADR of the International Bar Assoclation appointed a
Working Group of 19 experts' in international
arbitration from 14 countries to study, with the intent of
helping this decision-making process, national laws,
Jjudicial decisions, arbitration rules and practical
considerations and applications regarding impartiality




and independence and disclosure in international 5.

arbitration. The Working Group has determined that
existing standards lack sufficient clarity and uniformity in
their application. It has therefore prepared these
Guidelines, which set forth some General Standards and
Explanatory Notes on the Standards. Moreover, the
Working Group believes that greater consistency and

fewer unnecessary challenges and arbitrator withdrawals 6.

and removals could be achieved by providing lists of
specific situations that, in the view of the Working Group,
do or do not warrant disclosure or disqualification of an
arbitrator. Such lists - designated Red, Orange and
Green (the ‘Application Lists") - appear at the end of
these Guidelines.?

The Guidelines refiect the Working Group's
understanding of the best current international practice

firmly rooted in the principles expressed in the General
Standards. The Working Group has based the General
Standards and the Application Lists upon statutes and
case law in jurisdictions and upon the judgment and
experience of members of the Working Group and others
involved in international commercial arbitration. The
Working Group has attempted to balance the various
interests of parties, representatives, arbitrators and

arbitration institutions, all of whom have a responsibility 7.

for ensuring the integrity, reputation and efficiency of
international commercial arbitration. In particular, the
Working Group has sought and considered the views of
many leading arbitration institutions, as well as corporate
counsel and other persons involved in international
arbitration. The Working Group also published drafis of
the Guidelines and sought comments at two annual
meetings of the International Bar Association and other
meetings of arbitrators. While the comments received by
the Working Group varied, and included some points of
criticisms, the arbitration community generally supported

and encouraged these efforts to help reduce the growing 8.

problems of conflicts of interests. The Working Group
has studied all the comments received and has adopted
many of the proposals that it has received. The Working
Group is very grateful indeed for the serious
considerations given to its proposals by so many
institutions and individuals all over the globe and for the
comments and proposals received.

Qriginally, the Working Group developed the Guidelines
for international commercial arbitration. However, in
the light of comments received, it realized that the
Guidelines should equally apply to other types of
arbitration, such as investment arbitrations (insofar as
these may not be considered as commercial

arbitrations) .*

These Guidelines are not legal provisions and do not
override any applicable national law or arbitral rules
chosen by the parties. However, the Working Group
hopes that these Guidelines will find general acceptance
within the international arbitration community (as was
the case with the IBA Rules on the Taking of Evidence in
International Commercial Arbitration) and that they thus
will help parties, practitioners, arbitrators, institutions
and the courts in their decision-making process on these
very important questions of impartiality, independence,
disclosure, objections and challenges made in that
connection. The Working Group trusts that the
Guidelines will be applied with robust common sense and
without pedantic and unduly formalistic interpretation.
The Working Group is also publishing a Background and
History, which describes the studies made by the Working
Group and may be helpful in interpreting the Guidelines.
The IBA and the Working Group view these Guidelines as
a beginning, rather than an end, of the process. The
Application Lists cover many of the varied situations that
commonly arise in practice, but they do not purport to be
comprehernisive, nor could they be. Nevertheless, the
Working Group is confident that the Application Lists
provide better concrete guidance than the General
Standards (and certainly more than existing standards).
The IBA and the Working Group seek comments on the
actual use of the Guidelines, and they plan to
supplement, revise and refine the Guidelines based on
that practical ekperience.

In 1987, the IBA published Rules of Ethics for
International Arbitrators. Those Rules cover more topics
than these Guidelines, and they remain in effect as to
subjects that are not discussed in the Guidelines. The
Guidelines supersede the Rules of Ethics as to the matters
treated here.
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Part |: General Standards
Regarding Impartiality,
Independence And
Disclosure

(1) General Principle

Every arbitrator shall be impartial and independent of the parties at
the time of accepting an appointment to serve and shall remain so
during the entire arbitration proceeding until the final award has been
rendered or the proceeding has otherwise finally terminated.

Explanation to General Standard 1:

The Working Group is guided by the fundamental principle in
international arbitration that each arbitrator must be
impartial and independent of the parties at the time he or she
aceeplts an appointment to act as arbitrator and must remain
50 during the entire course of the arbitration proceedings.
The Working Group considered whether this obligation
should extend even during the period that the award may be
challenged but has decided against this. The Working Group
takes the view that the arbitrator’s duty ends when the Arbitral
Tribunal has rendered the final award or the proceedings
have otherwise been finally terminated (eg, because of a
settlement). If, after setting aside or other proceedings, the
dispute is referred back to the same arbitrator, a fresh round
of disclosure may be necessary.

(2) Conflicts of Interest

(a) An arbitrator shall decline to accept an appointment or, if the
arbitration has already been commenced, refuse to continue to act
as an arbitrator if be or she has any doubts as to his or her ability
to be impartial or independent.

(b)  The same principle applics if facts or circumstances exist, or have
arisen since the appointment, that, from a reasonable third
person’s point of view having knowledge of the relevant facts,
give rise to justifiable doubts as to the arbitrator’s impartiality or
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independence, unless the parties have accepted the arbitrator in
accordance with the requirenients set out in General Standard
4).

Doubts are justifiable if a reasonable and informed third party
would reach the conclusior that there was a likelihood that the
arbitrator may be influenced by factors other than the merits of
the case as presented by the parties in reaching his or her
decision.

Justifiable doubts necessarily exist as to the arbitrator’s
imnpartiality or independence if there Is an identity between a
party and the arbitrator; if the arhitrator is a legal representative
of a legal entity that is a party in the arbitration, or if the
arbitrator has a significant financial or personal interest in the
matter at stake.

Explanation to General Standard 2:

(a)

(®)

It is the main ethical guiding principle of every arbitrator
that actual bias from the arbitrator’s own point of view
must lead to that arbitrator declining his or her
appointment. This standard should apply regardless of
the stage of the proceedings. This principle is so self-
evident that many national laws do not explicitly say so.
See eg Article 12, UNCITRAL Model Law. The Working
Group, however, has included it in the General Standards
because explicit expression in these Guidelines helps to
avoid confusion and to create confidence in procedures
before arbitral tribunals. In addition, the Working Group
believes that the broad standard of ‘any doubts as to an
ability to be impartial and independent’ should lead to
the arbitrator declining the appointment.

In order for standards to be applied as consistently as
possible, the Working Group believes that the test for
disqualification should be an objective one. The Working
Group uses the wording ‘impartiality or independence’
derived from the broadly adopted Article 12 of the
UNCITRAL Model Law, and the use of an appearance
test, based on justitiable doubts as to the impartiality or
independence of the arbitrator, as provided in Article
12(2) of the UNCITRAL Model Law, to be applied
objectively (a ‘reasonable third person test’). As
described in the Explanation to General Standard 3(d),
this standard should apply regardless of the stage of the
proceedings.

(©)

G
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(b)

()

Most laws and rules that apply the standard of justifiable
doubts do not further define that standard. The Working
Group believes that this General Standard provides some
context for making this determination.

The Working Group supports the view that no one is
allowed to be his or her own judge; ie, there cannot be
identity between an arbitrator and a party. The Working
Group believes that this situation cannot be waived by the
parties. The same principle should apply to persons who
are legal representatives of a legal entity that is a party in
the arbitration, like board members, or who have a
significant economic interest in the matter at stake.
Because of the importance of this principle, this non-
waivable situation is made a General Standard, and
examples are provided in the non-waivable Red List.

The General Standard purposely uses the terms ‘identity’
and ‘'legal representatives.’ In the light of comments
received, the Working Group considered whether these
terms should be extended or further defined, but decided
against doing so. It realizes that there are situations in
which an employee of a party or a civil servant can be in a
position similar, if not identical, to the position of an
official legal representative. The Working Group decided
that it should suffice to state the principle.

Disclosure by the Arbitrator

If facts or circumstances exist that may, in the eyes of the parties,
give rise to doubts as to the arbitrator's impartiality or
independence, the arbitrator shall disclose such facts or
circumstances to the parties, the arbitration institution or other
appointing authority (if any, and if so required by the applicable
institutional rules) and to the co-arbitrators, if any, prior to
accepting his or her appointment or, if thereafter, as soon as he or
she learns about them.

It follows from General Standards 1 and 2(a) that an arbitrator
who has made a disclosure considers himsclf or herself to be
impartial and indcpendent of the parties despite the disclosed
facts and therefore capable of performing his or her duties as
arbitrator. Otherwise, he or she would have declined the
nomination or appointment at the outset or resigned.

Any doubt as to whether an arbitrator should disclose certain
facts or circumstances should be resolved in favour of disclosure.



(d) When considering whether or not facts or circumistances exist that

should be disclosed, the arbitrator shall not take into account
whether the arbitration proceeding is at the beginning or at a
later stage.

Explanation to General Standard 3:

(a) General Standard 2(b) above sets out an objective test for

disqualification of an arbitrator. However, because of
varying considerations with respect to disclosure, the
proper standard for disclosure may be different. A

purely objective test for disclosure exists in the majority of
the jurisdictions analyzed and In the UNCITRAL Model

Law. Nevertheless, the Working Group recognizes that

the parties have an interest in being fully informed about

any circumstances that may be relevant in their view.
Because of the strongly held views of many arbitration

institutions (as reflected in their rules and as stated to the

Working Group) that the disclosure test should reflect
the perspectives of the parties, the Working Group in
principle accepted, after much debate, a subjective
approach for disclosure. The Working Group has

adapted the language of Article 7(2) of the ICC Rules for

this standard.
However, the Working Group believes that this principle

should not be applied without limitations. Because some
situations should never lead to disqualification under the

objective test, such situations need not be disclosed,

regardless of the parties’ perspective. These limitations to

the subjective test are reflected in the Green List, which
lists sorne situations in which disclosure is not required.
Similarly, the Working Group emphasizes that the two

tests (objective test for disqualification and subjective test

for disclosure) are clearly distinct from each other, and
that a disclosure shall not automatically lead to
disqualification, as reflected in General Standard 3(b).
In determining what facts should be disclosed, an
arbitrator should take into account all circumstances

known to him or her, including to the extent known the

culture and the customs of the country of which the
parties are domiciled or nationals.

(b) Disclosure is not an admission of a conflict of interest.
An arbitrator who has made a disclosure to the parties
considers himself or herself to be impartial and

(@

independent of the parties, despite the disclosed facts, or
else he or she would have declined the nomination or
resigned. An arbitrator making disclosure thus feels
capable of performing his or her duties. It is the purpose
of disclosure to allow the parties to judge whether or not
they agree with the evaluation of the arbitrator and, if
they so wish, to explore the situation further. The
Working Group hopes that the promulgation of this
General Standard wilt eliminate the misunderstanding
that disclosure demonstrates doubts sufficient to
disqualify the arbitrator. Instead, any challenge should be
successful only if an objective test, as set forth above, is
met.

Unnecessary disclosure sometimes raises an incorrect
implication in the minds of the parties that the disclosed
circumstarices would affect his or her impartiality or
independence. Excessive disclosures thus unnecessarily
undermine the parties’ confidence in the process.
Nevertheless, after some debate, the Working Group
believes it important to provide expressly in the General
Standards that in case of doubt the arbitrator should
disclose. If the arbitrator feels that he or she should
disclose but that professional secrecy rules or other rules
of practice prevent such disclosure, he or she should not
accept the appointment or should resign.

The Working Group has concluded that disclosure or
disqualification (as set out in General Standard 2) should
not depend on the particular stage of the arbitration. In
order to determine whether the arbitrator should
disclose, decline the appointment or refuse to continue
to act or whether a challenge by a party should be
successful, the facts and circumstances alone are relevant
and not the current stage of the procedure or the
consequences of the withdrawal. As a practical matter,
institutions make a distinction between the
commencement of an arbitration proceeding and a later
stage. Also, courts tend to apply different standards.
Nevertheless, the Working Group believes it important to
clarify that no distinction should be made regarding the
stage of the arbitral procedure. While there are practical
concerns il an arbitrator must withdrvaw after an
arbitration has commenced, a distinction based on the
stage of arbitration would be inconsistent with the
General Standards.
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Waiver by the Parties

If, within 30 days after the receipt of any disclosure by the
arbitrator or after a party learns of facts or circumstances that
could constitute a potential conflict of interest for an arbitrator, a
party does not raise an express objection with regard to that
arbitrator, subject to paragraphs (b) and (¢) of this General
Standard, the party is deemed to have waived any potential
conflict of interest By the arbitrator based on such facts or
circumstances and may not raise ary objection to such facts or
circumstances at a later stage.

However, if Lacts or circumstances exist as described in General

Standard 2(d), any waiver by a party or any agrecment by the

parties to have such a pecson serve as arbitrator shall be regarded

as invalid,

A person should not serve as an arbitrator when a conflict of

interest, such as those exemplified in the waivable Red List,

exists. Nevertheless, such a person may accept appointment as
arbitrator or continue to act as an arbitrator, if the following
conditions are met;

) All parties, all arbitrators and the arbitration institution
or other appointing authority (if any) must have full
knowledge of the conflict of interest; and

(ii) Al parties must expressly agree that such person may
serve as arbitrator despite the conflict of interest.

An arbitrator may assist the parties in reaching a scttlement of

the dispute at any stage of the proceedings. However, before

doing so, the arbitrator should receive an express agreement by
the parties that acting in such a manner shall not disquality the
arbitrator from continuing to serve as arbitrator. Such express
agreement shall be considered to be an effective waiver of any
potential conflict of interest that may arise from the arbitrator’s
participation in such process or from information that the
arbitrator may learn in the process. If the assistance by the
arbitrator does not lead to final settlenient of the case, the parties
remain bound by their waiver. However, consistent with General

Standard 2(a) and notwithstanding such agreement, the

arbitrator shall resign if, as a consequence of his or her

involvement in the scttlement process, the arbitrator develops
doubts as to his or her ability to remain impartial or independent
in the future course of the arbitration proceedings.

Explanation to General Standard 4:

@

(b)

(©)

(D

The Working Group suggests a requirement of an explicit
objection by the parties within a certain time limit. In the
view of the Working Group, this time limit should also
apply to a party who refuses to be involved.

This Generat Standard is included to make General
Standard 4(a) consistent with the non-waivable provisions
of General Standard 2(d). Examples of such
circumnstances are described in the non-waivable Red List.
In a serious conflict of interest, such as those that are
described by way of example in the waivable Red List, the
parties may nevertheless wish to use such a person as an
arbitrator. Here, party autonomy and the desire to have
only impartial and independent arbitrators must be
balanced. The Working Group believes persons with
such a serious conflict of interests may serve as arbitrators
only if the parties make fully informed, explicit waivers.
The concept of the Arbitral Tribunal assisting the parties
in reaching a settlement of their dispute in the course of
the arbitration proceedings is well established in some
jurisclictions but not in others. Informed consent by the
parties to such a process prior to its beginning should be
regarded as effective waiver of a potential contlict of
interest. Express consent is generally sufficient, as
opposed to a consent made in writing which in certain
Jjurisdictions requires signature. In practice, the
requirement of an express waiver allows such consent to
be made in the minutes or transcript of a hearing. In
addition, in order to avoid parties using an arbitrator as
mediator as a means of disqualifying the arbitrator, the
General Standard makes clear that the waiver should
remain effective if the mediation is unsuccessful. Thus,
parties assume the risk of what the arbitrator may learn in
the settlement process. In giving their express consent,
the parties should realize the consequences of the
arbitrator assisting the parties in a settlement process and
agree on regulating this special position further where
appropriate.



(5) Scope

These Guidelines apply equally to iribunal chairs, sole arbitrators and
party-appointed arbitrators. These Guidelines do not apply to non-
neutral arbitrators, whe do not have an obligation to be independent
and impartial, as may be permitted by somne arbitration rules or
national laws.

Explanation to General Standard 5:

Because each member of an Arbitral Tribunal has an
obligation to be impartial and independent, the General
Standards should not distinguish among sole arbitrators,
party-appointed arbitrators and tribunal chairs. With regard
to secretaries of Arbitral Tribunals, the Working Group takes
the view that it is the responsibility of the arbitrator to ensure
that the secretary is and remains impartial and independent.

Some arbitration rules and domestic laws permit party-
appointed arbitrators (o be non-neutral. When an arbitrator is
serving in such a role, these Guidelines should not apply to
him or her, since their purpose is to protect irpartiality and
independence,

(6) Relationships

(a) When considering the relevance of facts or circunstances to
defermine whether a potential conflict of interest exists or whether
disclosure should be made, the activities of an arbitrator’s law
firm, if any, should be reasonably considered in each individual
case. Therefore, the fact that the activities of the arbitrator's tirm
involve one of the parties shall not automatically constitute a
source of such conflict or a reason for disclosure.

(b) Similarly, if ane of the parties is a legal entity which is a member
of a group with which the arbitrator’s firm has an invelverment,
such facts or circumstances should be reasonably considered in
each individual case. Therefore, this fact alone shall not
automatically constitute a source of a conflict of interest or a
reason for disclosure.

(c) Ifone of the parties is a Jegal entity, the managers, directors ard
rembers of a supervisory board of such logal entity and any
person having a similar controlling influence on the legal entity
shall be considered to be the equivalent of the legal entity.

Explanation to General Standard 6:

(a) The growing size of law firms should be taken into
account as part of today’s reality in international
arbitration. There is a need to balance the interests of a
party to use the arbitrator of its choice and the
importance of maintaining confidence in the impartiality
and independence of international arbitration. In the
opinion of the Working Group, the arbitrator must in
principle be considered as identical to his or her law
firm, but nevertheless the activities of the arbitrator’s firm
should not automatically constitute a conflict of interest.
The relevance of such activities, such as the nature,
timing and scope of the work by the law firm, should be
reasonably considered in each individual case. The
Working Group uses the term 'involvement’ rather than
‘acting for’ because a law firm's relevant connections with
a party may include activities other than representation
on a legal matter.

(b) When a party to an arbitration is a member of a group of
companies, special questions regarding conflict of
interest arise. As in the prior paragraph, the Working
Group believes that because individual corporate
structure arrangements vary so widely an automatic rule
is not appropriate. Instead, the particular circumstances
ol an affiliation with another entity within the same
group of companies should be reasonably considered in
each individual case.

(¢) The party in international arbitration is usually a legal
entity. Therefore, this General Standard clarifies which
individuals should be considered effectively to be that
party.

(7) Duty of Arbitrator and Parties

(a) A party shall inforin an arbitrator, the Arbitral Tribunal, the
other parties and the arbitration institution or other appointing
authority (if any) about any direct or indirect relationship
between it (or another company of the same group of companics)
and the arbitrator. The party shall do so on its own initiative
before the beginning of the proceeding or as soon as it becores
aware of such relationship.

(b) In order to comply with General Standard 7(a), a party shall
provide any information already available to it and shall




perform a reasonable search of publicly available information.

(c) An arbitrator is under a duty to make reasonable enquiries to
investigate any potential conflict of interest, as well as any facts
or circumstances that may cause his or her impartiality or
independence to be questioned, Failure to disclose a potential
condict is not excused By lack of knowledge if the arbitrator
makes no reasonable atternpt o investigate,

Explanation to General Standard 7:

To reduce the risk of abuse by unmeritorious challenge of an
arbitrator's impartiality or independerice, it is necessary that
the parties disclose any relevant relationship with the
arbitrator. In addition, any party or potential party to an
arbitration is, at the outset, required to make a reasonable
effort to ascertain and to disclose publicly available
information that, applying the general standard, might affect
the arbitrator's impartiality and independence. It is the
arbitrator or putative arbitrator’s obligation to make sirilar
enquiries and to disclose any information that may cause his
or her impartliality or independence to be called into
question.

PART II: Practical
Application of the
General Standards

The Working Group believes that if the Guidelines are to
have an important practical influence, they should reflect
situations that are likely to occur in today's arbitration
practice. The Guidelines should provide specific
guidance to arbitrators, parties, institutions and courts as
to what situations do or do not constitute conflicts of
Interest or should be disclosed.

For this purpose, the members of the Working Group
analyzed their respective case law and categorized
situations that can occur in the following Application
Lists. These lists obviously cannot contain every situation,
but they provide guidance in many circumstances, and
the Working Group has sought to make them as
comprehensive as possible. In all cases, the General
Standards should control.

The Red List consists of two parts: ‘a non-waivable Red
List’ (see General Standards 2(c) and 4(b)) and ‘a
waivable Red List’ (see General Standard 4(c)). These
lists are a non-exhaustive enumeration of specific
situations which, depending on the facts of a given case,
give rise to justiflable doubts as to the arbitrator’s
impartiality and independence; ie, in these circumstances
an objective conflict of interest exists from the point of
view of a reasonable third person having knowledge of
the relevant facts (see General Standard 2(b)). The non-
waivable Red List includes situations deriving from the
overriding principle that no person can be his or her own
judge. Therefore, disclosure of such a situation cannot
cure the conflict. The waivable Red List encompasses
situations that are serious but not as severe. Because of
their seriousness, unlike circumstances described in the
Orange List, these situations should be considered
waivable only if and when the parties, being aware of the
conflict of interest situation, nevertheless expressly state
their willingness to have such a person act as arbitrator, as
set forth in General Standard 4(c).
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The Orange List is a non-exhaustive enumeration of
specific situations which (depending on the facts of a
given case) in the eyes of the parties may give rise to
justifiable doubts as to the arbitrator’s impartiality or
independence. The Orange List thus reflects situations
that would fall under General Standard 3 (a), so that the
arbitrator has a duty to disclose such situations. In all
these situations, the parties are deemed to have accepted
the arbitrator if, after disclosure, no timely objection is
made. (General Standard 4(a)).

It should be stressed that, as stated above, such disclosure
should not automatically result in a disqualification of the
arbitrator; no presumption regarding disqualification
should arise from a disclosure. The purpose of the
disclosure is to inform the parties of a situation that they
may wish to explore further in order (o determine
whether objectively — ie, from a reasonable third
person's point of view having knowledge of the relevant
facts — there is a justifiable doubt as to the arbitrator's
impartiality or independence. If the conclusion is that
there is no justifiable doubt, the arbitrator can act. He or
she can also act if there is no timely objection by the
parties or, in situations covered by the waivable Red List,
a specific acceptance by the parties in accordance with
General Standard 4(c). Of course, if a party challenges
the appointment of the arbitrator, he or she can
nevertheless act if the authority that bas to rule on the
challenge decides that the challenge does not meet the
objective test for disqualification.

In addition, a later challenge based on the fact that an
arbitrator did not disclose such facts or circumstances
should not result automatically in either non-
appointment, later disqualification or a successful
challenge to any award. In the view of the Working
Group, non-disclosure cannot make an arbitrator partial
or lacking independence; only the facts or circumstances
that he or she did not disclose can do so.

The Green List contains a non-exhaustive enumeration of
specific situations where no appearance of, and no actual,
conflict of interest exists from the relevant objective point
of view. Thus, the arbitrator has no duty to disclose
situations falling within the Green List. In the opinion of
the Working Group, as already expressed in the
Explanation to General Standard 3 (a), there should be a

limit to disclosure, based on reasonableness; in some
situations, an objective test should prevail over the purely
subjective test of ‘the eyes of the parties.’

Situations falling outside the time limit used in some of
the Orange List situations should generally be considered
as falling in the Green List, even though they are not

“specifically stated. An arbitrator may nevertheless wish to

make disclosure if, under the General Standards, he or
she believes it to be appropriate. While there has been
much debate with respect to the time limits used in the
Lists, the Working Group has concluded that the limits
indicated are appropriate and provide guidance where
none exists now. For example, the three-year period in
Orange List 3.1 may be too long in certain circumstances
and Loo short in others, but the Working Group believes
that the period is an appropriate general criterion,
subject to the special circumstances of any case.

The borderline between the situations indicated is often
thin, It can be debated whether a certain situation
should be on one List of instead of another. Also, the
Lists contain, for various situations, open norms like
‘significant’. The Working Group has extensively and
repeatedly discussed both of these issues, in the light of
comments received. Tt believes that the decisions
reflected in the Lists reflect international principles to
the best extent possible and that further definition of the
norms, which should be interpreted reasonably in light of
the facts and circumstances in each case, would be
counter-productive.

There has been much debate as to whether there should
be a Green List at all and also, with respect to the Red
List, whether the situations on the Non-Waivable Red List
should be waivable in light of party autonomy, With
respect to the first question, the Working Group has
maintained its decision that the subjective test for
disclosure should not be the absolute criterion but that
some objective thresholds should be added. With respect
to the second question, the conclusion of the Working
Group was that party autonomy, in this respect, has its
limits.



2.1

2.2

2.3.

20

Non-Waivable Red List

. There is an identity between a party and the arbitratar, or

the arbitrator is a legal representative of an entity that is a
party in the arbitration.

. The arbitrator Is a manager, director or member of the

supervisory board, or has a similar controlling influence
in one of the parties.

. The arbitrator has a significant financial interest in one

of the parties or the outcome of the case.

. The arbitrator regularly advises the appointing party or

an affiliate of the appointing party, and the arbitrator or
his or her firm derives a significant financial income
therefrom.

Waivable Red List

Relationship of the arbitrator to the dispute

2.1.1 The arbitrator has given legal advice or provided
an expert opinion on the dispute to a party or an
affiliate of one of the parties.

2.1.2 The arbitrator has previous involvement in the
case.

Arbitrator’s direct or indirect intevest in the dispute

2.2.1 The arbitrator holds shares, either directly or
indirectly, in one of the parties or an affiliate of
one of the parties that is privately held.

2.2.2 A close family member' of the arbitrator has a
significant financial interest in the outcome of the
dispute.

2.2.3 The arbitrator or a close family member of the
arbitrator has a close relationship with a third
party who may be liable (o recourse on the part of
the unsuccessful party in the dispute.

Arbitrator’s relationship with the parties or counsel

2.3.1 The arbitrator currently represents or advises one
of the parties or an affiliate of one of the parties.

2.3.2 The arbitrator currently represents the lawyer or
law firm acting as counsel for one of the parties.

2.3.3 The arbitrator is a lawyer in the same law firm as
the counsel to one of the parties.

2.3.4 The arbitrator is a manager, director or member of
the supervisory board, or has a similar controlling
influence, in an affiliate® of one of the parties if

3.

the affiliate is directly involved in the matters in
dispute in the arbitration.

2.3.5 The arbitrator's law firm had a previous but
terminated involvement in the case without the
arbitrator being involved himself or herself.

2.3.6 The arbitrator’s law firm currently has a significant
commercial relationship with one of the parties or
an affiliate of one of the parties.

2.3.7 The arbitrator regularly advises the appointing
party or an affiliate of the appointing party, but
neither the arbitrator nor his or her firm derives a
significant financial income therefrom. .

2.3.8 The arbitrator has a close family relationship with
one of the parties or with a manager, director or
member of the supervisory board or any person
having a similar controlling influence in one of the
parties or an affiliate of one of the parties or with a
counsel representing a party.

2.3.9 A close family member of the arbitrator has a
significant financial interest in one of the parties
or an affiliate of one of the parties.

Orange List

3.1. Previous services for one of the parties or other

involvement in the case

3.1.1 The arbitrator has within the past three years
served as counsel for one of the parties or an
affiliate of one of the parties or has previously
advised or been consulted by the party or an
affiliate of the party making the appointment in an
unrelated matter, but the arbitrator and the party
or the affiliate of the party have no ongoing
relationship.

3.1.2 The arbitrator has within the past three years
served as counsel against one of the parties or an
affiliate of one of the parties in an unrelated
matter.

3.1.3 The arbitrator has within the past three years been
appointed as arbitrator on two or more occasions
by one of the parties or an affiliate of one of the
parties.’

3.1.4 The arbitrator’s law firm has within the past three
years acted for one of the parties or an affiliate of
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3.15

one of the parties in an unrelated matter without
the involvement of the arbitrator.

The arbitrator currently serves, or has served
within the past three years, as arbitrator in another
arbitration on a related issue involving one of the
parties or an affiliate of one of the parties.

Current services for one of the parties

3.21

3.22

3.23

The arbitrator’s law firm is currently rendering
services to one of the parties or to an affiliate of
one of the parties without creating a significant
commercial relationship and without the
involvement of the arbitrator.

A law firm that shares revenues or fees with the
arbitrator’s law firm renders services to one of the
parties or an affiliate of one of the parties before
the arbitral tribunal.

The arbitrator or his or her firm represents a party
or an affiliate to the arbitration on a regular basis
but is not involved in the current dispute.

Relationship between an arbitrator and another

arbitrator or counsel.

3.3.1

3.3.2

333

3.3.4

The arbitrator and another arbitrator are lawyers
in the same law firm.

The arbitrator and another arbitrator or the
counsel for one of the parties are members of the
same barristers’ chambers.’

The arbitrator was within the past three years a
partner of, or otherwise aftiliated with, another
arbitrator or any of the counsel in the same
arbitration.

A lawyer in the arbitrator’s law firm is an arbitrator
in another dispute involving the same party or
paftiees or an affiliate of one of the parties.

A close family member of the arbitrator is a
partner or employee of the law firm representing
one of the parties, but is not assisting with the
dispute.

A close personal friendship exists between an
arbitrator and a counsel of one party, as
demonstrated by the fact that the arbitrator and
the counsel regularly spend considerable time
together unrelated to professional work
commitments or the activities of professional
associations or social organizations.

3.4

3.3.7

The arbitrator has within the past three years
received more than three appointments by the
same counsel or the same law firm.

Relationship between arbitrator and party and others
involved in the arbitration

3.4.1

3.4.2

3.43

3.44

. Other

3.5.1

353

3.54

The arbitrator’s law firm is currently acting adverse
to one of the parties or an affiliate of one of the
parties.

The arbitrator had been associated within the past
three years with a party or an affiliate of one of the
parties in a professional capacity, such as a former
employee or partner.

A close personal friendship exists between an
arbitrator and a manager or director or a member
of the supervisory board or any person having a
similar controlling influence in one of the parties
or an affiliate of one of the parties or a witness or
expert, as demonstrated by the fact that the
arbitrator and such director, manager, other
person, witness or expert regularly spend
considerable time together unrelated to
professional work commitments or the activities of
professional associations or social organizations.

If the arbitrator is a former judge, he or she has
within the past three years heard a significant case
involving one of the parties.

circumstances

The arbitrator holds shares, either directly or
indirectly, which by reason of number or
denomination constitute a material holding in one
of the parties or an affiliate of one of the parties
that is publicly listed.

The arbitrator has publicly advocated a specific
position regarding the case that is being arbitrated,
whether in a published paper or speech or
otherwise.

The arbitrator holds one position in an arbitration
institution with appointing authority over the
dispute.

The arbitrator is a manager, director or member of
the supervisory board, or has a similar controlling
influence, in an affiliate of one of the parties,
where the affiliate is not directly involved in the
matters in dispute in the arbitration.
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Green List

Previously expressed legal opinions

4.1.1 The arbitrator has previously published a general
opinion (such as in a law review article or public
lecture) concerning an issue which also arises in
the arbitration (but this opinion is not focused on
the case that is being arbitrated).

. Previous services against one party

4.2.1 The arbitrator’s law firm has acted against one of
the parties or an affiliate of one of the parties in an
unrelated matter without the involvement of the
arbitrator.

Current services for one of the parties

4.3.1 A firm in association or in alliance with the
arbitrator's law firm, but which does not share fees
or other revenues with the arbitrator’s law firm,
renders services to one of the parties or an affiliate
of one of the parties in an unrelated matter.

Contacts with another arbitrator or with counsel for one

of the parties

4.4,1 The arbitrator has a relationship with another
arbitrator or with the counsel for one of the parties
through membership in the same professional

tion.

association or social organiz:

4.4.2 The arbitrator and counsel for one of the parties
or another arbitrator have previously served
together as arbitrators or as co-counsel.

Contacts betweern the arbitrator and one of the parties

4.5.1 The arbitrator has had an initial contact with the
appointing party or an affiliate of the appointing
party (or the respective counsels) prior to
appointment, if this contact is limited to the
arbitrator's availability and qualifications to serve
or to the names of possible candidates for a
chairperson and did not address the merits or
procedural aspects of the dispute.

4.5.2 The arbitrator holds an insignificant amount of
shares in one of the parties or an affiliate of one of
the parties, which is publicly listed.

4.5.3 The arbitrator and a manager, director or member
of the supervisory board, or any person having a
similar controlling influence, in one of the parties
or an affiliate of one of the parties, have worked

together as joint experts or in another professional
capacity, including as arbitrators in the same case.

A flow chart is attached to these Guidelines for easy reference
to the application of the Lists. However, it should be stressed
that this is only a schematic reflection of the very complex
reality. Always, the specific ciccumstances of the case prevail.

Noies

4 Throughout the Application Lists, the term ‘close family member’ refers o a
spouse, sibling, child, parent or life partner.

Throughout the Application Lists, the ferm ‘affiliale’ encompasses all

o

companies in one group of companles including the parent company.

TLmay be the practice In certain specific kinds of arbiiraton, such as marilime
or commodities achitration, to draw arbitrators from a small, specialized pool. If
in such Nelds it is 1he custom and practice for parties (requently Lo appoint the
same arbitrator in differeol cases, no disclosure of this fact is required where all
parties in the arbitration should be familiar with such custom and practice.
Issues concerning special consideralions involving barristers in England are
discussed in the Background [nformation issucd by the Working Group.

=

-
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A
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Code of Ethics

This code is applicable to all members of the Institute in their capacity as arbitrators and
mediators generally and in their undertaking of an arbitration or mediation appointment

specifically.

1. A Member shall uphold and abide by the Rules of Conduct, regulations and other
professional requirements adopted by the Institute.

2. A Member shall not carry on any activity or conduct which could reasonably be considered
as conduct unbecoming of a member of the Institute.

3. A Member shall uphold the integrity and fairness of the arbitration and mediation
processes.

4. A Member shall ensure that the parties involved in an arbitration or mediation are fairly
informed and have an adequate understanding of the procedural aspects of the process
and of their obligations to pay for services rendered.

5. A Member shall satisfy him/herself that he/she is qualified to undertake and complete an
appointment in a professional manner.

6. A Member shall disclose any interest or relationship likely to affect impartiality or which
might create an appearance of partiality or bias.

7. A Member, in communicating with the parties, shall avoid impropriety or the appearance of
impropriety.

8. A Member shall conduct all proceedings fairly and diligently, exhibiting independence and
impartiality.

9. A Member shall be faithful to the relationship of trust and confidentiality inherent in the
office of arbitrator or mediator.

10. A Member shall conduct all proceedings related to the resolution of a dispute in accordance

with applicable law.



The Code of Ethics for Arbitrators in Commercial Disputes

Approved by the American Bar Association House of Delegates on February 9, 2004
Approved by the Executive Committee of the Board of Directors of the AAA

The Code of Ethics for Arbitrators in Commercial Disputes was originally prepared in
1977 by a joint committee consisting of a special committee of the American Arbitration
Association and a special committee of the American Bar Association. The Code was
revised in 2003 by an ABA Task Force and special committee of the AAA. Both the
original 1977 Code and the 2003Revision have been approved and recommended by both
organizations.

Preamble

The use of arbitration to resolve a wide variety of disputes has grown extensively and
forms a significant part of the system of justice on which our society relies for a fair
determination of legal rights. Persons who act as arbitrators therefore undertake serious
responsibilities to the public, as well as to the parties. Those responsibilities include
important ethical obligations.

Few cases of unethical behavior by commercial arbitrators have arisen. Nevertheless, this
Code sets forth generally accepted standards of ethical conduct for the guidance of
arbitrators and parties in commercial disputes, in the hope of contributing to the
maintenance of high standards and continued confidence in the process of arbitration.

This Code provides ethical guidelines for many types of arbitration but does not apply to
labor arbitration, which is generally conducted under the Code of Professional
Responsibility for Arbitrators of Labor-Management Disputes.

There are many different types of commercial arbitration. Some proceedings are
conducted under arbitration rules established by various organizations and trade
associations, while others are conducted without such rules. Although most proceedings
are arbitrated pursuant to voluntary agreement of the parties, certain types of disputes are
submitted to arbitration by reason of particular laws. This Code is intended to apply to all
such proceedings in which disputes or claims are submitted for decision to one or more
arbitrators appointed in a manner provided by an agreement of the parties, by applicable
arbitration rules, or by law. In all such cases, the persons who have the power to decide
should observe fundamental standards of ethical conduct. In this Code, all such persons
are called “arbitrators,” although in some types of proceeding they might be called
“umpires,” “referees,” “neutrals,” or have some other title.

Arbitrators, like judges, have the power to decide cases. However, unlike full-time
judges, arbitrators are usually engaged in other occupations before, during, and after the



time that they serve as arbitrators. Often, arbitrators are purposely chosen from the same
trade or industry as the parties in order to bring special knowledge to the task of deciding.
This Code recognizes these fundamental differences between arbitrators and judges.

In those instances where this Code has been approved and recommended by
organizations that provide, coordinate, or administer services of arbitrators, it provides
ethical standards for the members of their respective panels of arbitrators. However, this
Code does not form a part of the arbitration rules of any such organization unless its rules
so provide.

Note on Neutrality

In some types of commercial arbitration, the parties or the administering institution
provide for three or more arbitrators. In some such proceedings, it is the practice for each
party, acting alone, to appoint one arbitrator (a “party-appointed arbitrator”) and for one
additional arbitrator to be designated by the party-appointed arbitrators, or by the parties,
or by an independent institution or individual. The sponsors of this Code believe that it is
preferable for all arbitrators — including any party-appointed arbitrators — to be neutral,
that is, independent and impartial, and to comply with the same ethical standards. This
expectation generally is essential in arbitrations where the parties, the nature of the
dispute, or the enforcement of any resulting award may have international aspects.
However, parties in certain domestic arbitrations in the United States may prefer that
party-appointed arbitrators be non-neutral and governed by special ethical considerations.
These special ethical considerations appear in Canon X of this Code.

This Code establishes a presumption of neutrality for all arbitrators, including party-
appointed arbitrators, which applies unless the parties' agreement, the arbitration rules
agreed to by the parties or applicable laws provide otherwise. This Code requires all
party-appointed arbitrators, whether neutral or not, to make pre-appointment disclosures
of any facts which might affect their neutrality, independence, or impartiality. This Code
also requires all party-appointed arbitrators to ascertain and disclose as soon as
practicable whether the parties intended for them to serve as neutral or not. If any doubt
or uncertainty exists, the party-appointed arbitrators should serve as neutrals unless and
until such doubt or uncertainty is resolved in accordance with Canon IX. This Code
expects all arbitrators, including those serving under Canon X, to preserve the integrity
and fairness of the process.

Note on Construction

Various aspects of the conduct of arbitrators, including some matters covered by this
Code, may also be governed by agreements of the parties, arbitration rules to which the
parties have agreed, applicable law, or other applicable ethics rules, all of which should
be consulted by the arbitrators. This Code does not take the place of or supersede such
laws, agreements, or arbitration rules to which the parties have agreed and should be read
in conjunction with other rules of ethics. It does not establish new or additional grounds
for judicial review of arbitration awards.



All provisions of this Code should therefore be read as subject to contrary provisions of
applicable law and arbitration rules. They should also be read as subject to contrary
agreements of the parties. Nevertheless, this Code imposes no obligation on any arbitrator
to act in a manner inconsistent with the arbitrator’s fundamental duty to preserve the
integrity and fairness of the arbitral process.

Canons I through VIII of this Code apply to all arbitrators. Canon IX applies to all party-
appointed arbitrators, except that certain party-appointed arbitrators are exempted by
Canon X from compliance with certain provisions of Canons I-IX related to impartiality
and independence, as specified in Canon X.

CANONI. AN ARBITRATOR SHOULD UPHOLD THE INTEGRITY
AND FAIRNESS OF THE ARBITRATION PROCESS.

A. An arbitrator has a responsibility not only to the parties but also to the process of
arbitration itself, and must observe high standards of conduct so that the integrity
and fairness of the process will be preserved. Accordingly, an arbitrator should
recognize a responsibility to the public, to the parties whose rights will be
decided, and to all other participants in the proceeding. This responsibility may
include pro bono service as an arbitrator where appropriate.

B. One should accept appointment as an arbitrator only if fully satisfied:

(1) that he or she can serve impartially;

(2) that he or she can serve independently from the parties, potential witnesses,
and the other arbitrators;

(3) that he or she is competent to serve; and

(4) that he or she can be available to commence the arbitration in accordance with
the requirements of the proceeding and thereafter to devote the time and
attention to its completion that the parties are reasonably entitled to expect.

C. After accepting appointment and while serving as an arbitrator, a person should
avoid entering into any business, professional, or personal relationship, or
acquiring any financial or personal interest, which is likely to affect impartiality
or which might reasonably create the appearance of partiality. For a reasonable
period of time after the decision of a case, persons who have served as arbitrators
should avoid entering into any such relationship, or acquiring any such interest, in
circumstances which might reasonably create the appearance that they had been
influenced in the arbitration by the anticipation or expectation of the relationship
or interest. Existence of any of the matters or circumstances described in this
paragraph C does not render it unethical for one to serve as an arbitrator where the
parties have consented to the arbitrator's appointment or continued services
following full disclosure of the relevant facts in accordance with Canon II.



D. Arbitrators should conduct themselves in a way that is fair to all parties and
should not be swayed by outside pressure, public clamor, and fear of criticism or
self-interest. They should avoid conduct and statements that give the appearance
of partiality toward or against any party.

E. When an arbitrator's authority is derived from the agreement of the parties, an
arbitrator should neither exceed that authority nor do less than is required to
exercise that authority completely. Where the agreement of the parties sets forth
procedures to be followed in conducting the arbitration or refers to rules to be
followed, it is the obligation of the arbitrator to comply with such procedures or
rules. An arbitrator has no ethical obligation to comply with any agreement,
procedures or rules that are unlawful or that, in the arbitrator's judgment, would
be inconsistent with this Code.

F. An arbitrator should conduct the arbitration process so as to advance the fair and
efficient resolution of the matters submitted for decision. An arbitrator should
make all reasonable efforts to prevent delaying tactics, harassment of parties or
other participants, or other abuse or disruption of the arbitration process.

G. The ethical obligations of an arbitrator begin upon acceptance of the appointment
and continue throughout all stages of the proceeding. In addition, as set forth in
this Code, certain ethical obligations begin as soon as a person is requested to
serve as an arbitrator and certain ethical obligations continue after the decision in
the proceeding has been given to the parties.

H. Once an arbitrator has accepted an appointment, the arbitrator should not
withdraw or abandon the appointment unless compelled to do so by unanticipated
circumstances that would render it impossible or impracticable to continue. When
an arbitrator is to be compensated for his or her services, the arbitrator may
withdraw if the parties fail or refuse to provide for payment of the compensation
as agreed.

L. An arbitrator who withdraws prior to the completion of the arbitration, whether
upon the arbitrator's initiative or upon the request of one or more of the parties,
should take reasonable steps to protect the interests of the parties in the
arbitration, including return of evidentiary materials and protection of
confidentiality. '

Comment to Canon 1

A prospective arbitrator is not necessarily partial or prejudiced by having acquired
knowledge of the parties, the applicable law or the customs and practices of the business
involved. Arbitrators may also have special experience or expertise in the areas of
business, commerce, or technology which are involved in the arbitration. Arbitrators do
not contravene this Canon if, by virtue of such experience or expertise, they have views
on certain general issues likely to arise in the arbitration, but an arbitrator may not have



prejudged any of the specific factual or legal determinations to be addressed during the
arbitration.

During an arbitration, the arbitrator may engage in discourse with the parties or their
counsel, draw out arguments or contentions, comment on the law or evidence, make
interim rulings, and otherwise control or direct the arbitration. These activities are
integral parts of an arbitration. Paragraph D of Canon I is not intended to preclude or
limit either full discussion of the issues during the course of the arbitration or the
arbitrator's management of the proceeding.

CANONII. AN ARBITRATOR SHOULD DISCLOSE ANY INTEREST OR
RELATIONSHIP LIKELY TO AFFECT IMPARTIALITY OR
WHICH MIGHT CREATE AN APPEARANCE OF PARTIALITY.

A, Persons who are requested to serve as arbitrators should, before accepting,
disclose:

(1) Any known direct or indirect financial or personal interest in the outcome
of the arbitration;

(2) Any known existing or past financial, business, professional or personal
relationships which might reasonably affect impartiality or lack of
independence in the eyes of any of the parties. For example, prospective
arbitrators should disclose any such relationships which they personally
have with any party or its lawyer, with any co-arbitrator, or with any
individual whom they have been told will be a witness. They should also
disclose any such relationships involving their families or household
members or their current employers, partners, or professional or business
associates that can be ascertained by reasonable efforts;

(3) The nature and extent of any prior knowledge they may have of the
dispute; and

(4) Any other matters, relationships, or interests which they are obligated to
disclose by the agreement of the parties, the rules or practices of an
institution, or applicable law regulating arbitrator disclosure.

B. Persons who are requested to accept appointment as arbitrators should make a
reasonable effort to inform themselves of any interests or relationships described
in paragraph A.

C. The obligation to disclose interests or relationships described in paragraph A is a

continuing duty which requires a person who accepts appointment as an arbitrator
to disclose, as soon as practicable, at any stage of the arbitration, any such
interests or relationships which may arise, or which are recalled or discovered.

D. Any doubt as to whether or not disclosure is to be made should be resolved in
favor of disclosure.



E. Disclosure should be made to all parties unless other procedures for disclosure are
provided in the agreement of the parties, applicable rules or practices of an
institution, or by law. Where more than one arbitrator has been appointed, each
should inform the others of all matters disclosed. »

F. When parties, with knowledge of a person's interests and relationships,
nevertheless desire that person to serve as an arbitrator, that person may properly
serve.

G. If an arbitrator is requested by all parties to withdraw, the arbitrator must do so. If

an arbitrator is requested to withdraw by less than all of the parties because of
alleged partiality, the arbitrator should withdraw unless either of the following
circumstances exists:

(1) An agreement of the parties, or arbitration rules agreed to by the parties, or
applicable law establishes procedures for determining challenges to
arbitrators, in which case those procedures should be followed; or

(2) In the absence of applicable procedures, if the arbitrator, after carefully
considering the matter, determines that the reason for the challenge is not
substantial, and that he or she can nevertheless act and decide the case
impartially and fairly.

H. If compliance by a prospective arbitrator with any provision of this Code would
require disclosure of confidential or privileged information, the prospective
arbitrator should either:

(1) Secure the consent to the disclosure from the person who furnished the
information or the holder of the privilege; or
(2) Withdraw.

CANON III. AN ARBITRATOR SHOULD AVOID IMPROPRIETY OR THE
APPEARANCE OF IMPROPRIETY IN COMMUNICATING
WITH PARTIES.

A. If an agreement of the parties or applicable arbitration rules establishes the
manner or content of communications between the arbitrator and the parties, the
arbitrator should follow those procedures notwithstanding any contrary provision
of paragraphs B and C.

B. An arbitrator or prospective arbitrator should not discuss a proceeding with any
party in the absence of any other party, except in any of the following
circumstances:

(1) When the appointment of a prospective arbitrator is being considered, the
prospective arbitrator:



(a) may ask about the identities of the parties, counsel, or witnesses and the
general nature of the case; and

(b) may respond to inquiries from a party or its counsel designed to determine
his or her suitability and availability for the appointment. In any such
dialogue, the prospective arbitrator may receive information from a party
or its counsel disclosing the general nature of the dispute but should not
permit them to discuss the merits of the case.

(2) In an arbitration in which the two party-appointed arbitrators are expected to
appoint the third arbitrator, each party-appointed arbitrator may consult with
the party who appointed the arbitrator concerning the choice of the third
arbitrator;

(3) In an arbitration involving party-appointed arbitrators, each party-appointed
arbitrator may consult with the party who appointed the arbitrator
concerning arrangements for any compensation to be paid to the party-
appointed arbitrator. Submission of routine written requests for payment of
compensation and expenses in accordance with such arrangements and
written communications pertaining solely to such requests need not be sent
to the other party;

(4) In an arbitration involving party-appointed arbitrators, each party-appointed
arbitrator may consult with the party who appointed the arbitrator
concerning the status of the arbitrator (i.e., neutral or non-neutral), as
contemplated by paragraph C of Canon IX;

(5) Discussions may be had with a party concerning such logistical matters as
setting the time and place of hearings or making other arrangements for the
conduct of the proceedings. However, the arbitrator should promptly inform
each other party of the discussion and should not make any final
determination concerning the matter discussed before giving each absent
party an opportunity to express the party's views; or

(6) If a party fails to be present at a hearing after having been given due notice,
or if all parties expressly consent, the arbitrator may discuss the case with
any party who is present.

C. Unless otherwise provided in this Canon, in applicable arbitration rules or in an
agreement of the parties, whenever an arbitrator communicates in writing with
one party, the arbitrator should at the same time send a copy of the
communication to every other party, and whenever the arbitrator receives any
written communication concerning the case from one party which has not already
been sent to every other party, the arbitrator should send or cause it to be sent to
the other parties.

CANONIV. AN ARBITRATOR SHOULD CONDUCT THE PROCEEDINGS
FAIRLY AND DILIGENTLY.

A. An arbitrator should conduct the proceedings in an even-handed manner. The
arbitrator should be patient and courteous to the parties, their representatives, and
the witnesses and should encourage similar conduct by all participants.



The arbitrator should afford to all parties the right to be heard and due notice of
the time and place of any hearing. The arbitrator should allow each party a fair
opportunity to present its evidence and arguments.

The arbitrator should not deny any party the opportunity to be represented by
counsel or by any other person chosen by the party.

If a party fails to appear after due notice, the arbitrator should proceed with the
arbitration when authorized to do so, but only after receiving assurance that
appropriate notice has been given to the absent party.

When the arbitrator determines that more information than has been presented by
the parties is required to decide the case, it is not improper for the arbitrator to ask
questions, call witnesses, and request documents or other evidence, including
expert testimony.

Although it is not improper for an arbitrator to suggest to the parties that they
discuss the possibility of settlement or the use of mediation, or other dispute
resolution processes, an arbitrator should not exert pressure on any party to settle
or to utilize other dispute resolution processes. An arbitrator should not be present
or otherwise participate in settlement discussions or act as a mediator unless
requested to do so by all parties.

Co-arbitrators should afford each other full opportunity to participate in all
aspects of the proceedings.

Comment to paragraph G

Paragraph G of Canon 1V is not intended to preclude one arbitrator from acting in limited
circumstances (e.g., ruling on discovery issues) where authorized by the agreement of the
parties, applicable rules or law, nor does it preclude a majority of the arbitrators from
proceeding with any aspect of the arbitration if an arbitrator is unable or unwilling to
participate and such action is authorized by the agreement of the parties or applicable
rules or law. It also does not preclude ex parte requests for interim relief.

CANON V. AN ARBITRATOR SHOULD MAKE DECISIONS IN A JUST,

A.

INDEPENDENT AND DELIBERATE MANNER.

The arbitrator should, after careful deliberation, decide all issues submitted for
determination. An arbitrator should decide no other issues.

An arbitrator should decide all matters justly, exercising independent judgment,
and should not permit outside pressure to affect the decision.

An arbitrator should not delegate the duty to decide to any other person.



D. In the event that all parties agree upon a settlement of issues in dispute and
request the arbitrator to embody that agreement in an award, the arbitrator may do
so, but is not required to do so unless satisfied with the propriety of the terms of
settlement. Whenever an arbitrator embodies a settlement by the parties in an
award, the arbitrator should state in the award that it is based on an agreement of
the parties.

CANON VI. AN ARBITRATOR SHOULD BE FAITHFUL TO THE
RELATIONSHIP OF TRUST AND CONFIDENTIALITY
INHERENT IN THAT OFFICE.

A. An arbitrator is in a relationship of trust to the parties and should not, at any time,
use confidential information acquired during the arbitration proceeding to gain
personal advantage or advantage for others, or to affect adversely the interest of
another.

B. The arbitrator should keep confidential all matters relating to the arbitration
proceedings and decision. An arbitrator may obtain help from an associate, a
research assistant or other persons in connection with reaching his or her decision
if the arbitrator informs the parties of the use of such assistance and such persons
agree to be bound by the provisions of this Canon.

C. It is not proper at any time for an arbitrator to inform anyone of any decision in
advance of the time it is given to all parties. In a proceeding in which there is
more than one arbitrator, it is not proper at any time for an arbitrator to inform
anyone about the substance of the deliberations of the arbitrators. After an
arbitration award has been made, it is not proper for an arbitrator to assist in
proceedings to enforce or challenge the award.

D. Unless the parties so request, an arbitrator should not appoint himself or herself to
a separate office related to the subject matter of the dispute, such as receiver or
trustee, nor should a panel of arbitrators appoint one of their number to such an
office.

CANON VII. AN ARBITRATOR SHOULD ADHERE TO STANDARDS OF
INTEGRITY AND FAIRNESS WHEN MAKING ARRANGEMENTS
FOR COMPENSATION AND REIMBURSEMENT OF EXPENSES.

A. Arbitrators who are to be compensated for their services or reimbursed for their
expenses shall adhere to standards of integrity and fairness in making
arrangements for such payments.

B. Certain practices relating to payments are generally recognized as tending to
preserve the integrity and fairness of the arbitration process. These practices
include:



(1) Before the arbitrator finally accepts appointment, the basis of payment,
including any cancellation fee, compensation in the event of withdrawal and
compensation for study and preparation time, and all other charges, should be
established. Except for arrangements for the compensation of party-appointed
arbitrators, all parties should be informed in writing of the terms established.

(2) In proceedings conducted under the rules or administration of an institution
that is available to assist in making arrangements for payments,
communication related to compensation should be made through the
institution. In proceedings where no institution has been engaged by the
parties to administer the arbitration, any communication with arbitrators
(other than party appointed arbitrators) concerning payments should be in the
presence of all parties; and

(3) Arbitrators should not, absent extraordinary circumstances, request increases
in the basis of their compensation during the course of a proceeding.

CANON VIII. AN ARBITRATOR MAY ENGAGE IN ADVERTISING OR
PROMOTION OF ARBITRAL SERVICES WHICH IS TRUTHFUL
AND ACCURATE.

A. Advertising or promotion of an individual's willingness or availability to serve as
an arbitrator must be accurate and unlikely to mislead. Any statements about the
quality of the arbitrator's work or the success of the arbitrator's practice must be
truthful.

B. Advertising and promotion must not imply any willingness to accept an
appointment otherwise than in accordance with this Code.

Comment to Canon VIII

This Canon does not preclude an arbitrator from printing, publishing, or disseminating
advertisements conforming to these standards in any electronic or print medium, from
making personal presentations to prospective users of arbitral services conforming to
such standards or from responding to inquiries concerning the arbitrator's availability,
qualifications, experience, or fee arrangements.

CANON IX. ARBITRATORS APPOINTED BY ONE PARTY HAVE A DUTY TO
DETERMINE AND DISCLOSE THEIR STATUS AND TO COMPLY
WITH THIS CODE, EXCEPT AS EXEMPTED BY CANON X.

A. In some types of arbitration in which there are three arbitrators, it is customary for
each party, acting alone, to appoint one arbitrator. The third arbitrator is then
appointed by agreement either of the parties or of the two arbitrators, or failing
such agreement, by an independent institution or individual. In tripartite
arbitrations to which this Code applies, all three arbitrators are presumed to be
neutral and are expected to observe the same standards as the third arbitrator.
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Notwithstanding this presumption, there are certain types of tripartite arbitration
in which it is expected by all parties that the two arbitrators appointed by the
parties may be predisposed toward the party appointing them. Those arbitrators,
referred to in this Code as “Canon X arbitrators,” are not to be held to the
standards of neutrality and independence applicable to other arbitrators. Canon X
describes the special ethical obligations of party-appointed arbitrators who are not
expected to meet the standard of neutrality.

A party-appointed arbitrator has an obligation to ascertain, as early as possible but
not later than the first meeting of the arbitrators and parties, whether the parties
have agreed that the party-appointed arbitrators will serve as neutrals or whether
they shall be subject to Canon X, and to provide a timely report of their
conclusions to the parties and other arbitrators:

(1) Party-appointed arbitrators should review the agreement of the parties, the
applicable rules and any applicable law bearing upon arbitrator neutrality. In
reviewing the agreement of the parties, party-appointed arbitrators should
consult any relevant express terms of the written or oral arbitration
agreement. It may also be appropriate for them to inquire into agreements
that have not been expressly set forth, but which may be implied from an
established course of dealings of the parties or well-recognized custom and
usage in their trade or profession;

(2) Where party-appointed arbitrators conclude that the parties intended for the
party-appointed arbitrators not to serve as neutrals, they should so inform
the parties and the other arbitrators. The arbitrators may then act as provided
in Canon X unless or until a different determination of their status is made
by the parties, any administering institution or the arbitral panel; and

(3) Until party-appointed arbitrators conclude that the party-appointed
arbitrators were not intended by the parties to serve as neutrals, or if the
party-appointed arbitrators are unable to form a reasonable belief of their
status from the foregoing sources and no decision in this regard has yet been
made by the parties, any administering institution, or the arbitral panel, they
should observe all of the obligations of neutral arbitrators set forth in this
Code.

Party-appointed arbitrators not governed by Canon X shall observe all of the
obligations of Canons I through VIII unless otherwise required by agreement of
the parties, any applicable rules, or applicable law.

CANON X. EXEMPTIONS FOR ARBITRATORS APPOINTED BY ONE PARTY

WHO ARE NOT SUBJECT TO RULES OF NEUTRALITY.

Canon X arbitrators are expected to observe all of the ethical obligations prescribed by
this Code except those from which they are specifically excused by Canon X.
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A.

Obligations under Canon [
Canon X arbitrators should observe all of the obligations of Canon I subject only
to the following provisions:

(1) Canon X arbitrators may be predisposed toward the party who appointed them
but in all other respects are obligated to act in good faith and with integrity and
fairness. For example, Canon X arbitrators should not engage in delaying
tactics or harassment of any party or witness and should not knowingly make
untrue or misleading statements to the other arbitrators; and

(2) The provisions of subparagraphs B(1), B(2), and paragraphs C and D of Canon
I, insofar as they relate to partiality, relationships, and interests are not
applicable to Canon X arbitrators.

Obligations under Canon 11

(1) Canon X arbitrators should disclose to all parties, and to the other arbitrators,
all interests and relationships which Canon II requires be disclosed. Disclosure
as required by Canon II is for the benefit not only of the party who appointed
the arbitrator, but also for the benefit of the other parties and arbitrators so that
they may know of any partiality which may exist or appear to exist; and

(2) Canon X arbitrators are not obliged to withdraw under paragraph G of Canon II
if requested to do so only by the party who did not appoint them.

Obligations under Canon 111
Canon X arbitrators should observe all of the obligations of Canon III subject
only to the following provisions: '

(1) Like neutral party-appointed arbitrators, Canon X arbitrators may consult with
the party who appointed them to the extent permitted in paragraph B of Canon
I11;

(2) Canon X arbitrators shall, at the earliest practicable time, disclose to the other
arbitrators and to the parties whether or not they intend to communicate with
their appointing parties. If they have disclosed the intention to engage in such
communications, they may thereafter communicate with their appointing parties
concerning any other aspect of the case, except as provided in paragraph (3).

(3) If such communication occurred prior to the time they were appointed as
arbitrators, or prior to the first hearing or other meeting of the parties with the
arbitrators, the Canon X arbitrator should, at or before the first hearing or
meeting of the arbitrators with the parties, disclose the fact that such
communication has taken place. In complying with the provisions of this
subparagraph, it is sufficient that there be disclosure of the fact that such
communication has occurred without disclosing the content of the
communication. A single timely disclosure of the Canon X arbitrator's intention
to participate in such communications in the future is sufficient;

(4) Canon X arbitrators may not at any time during the arbitration:
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(a) disclose any deliberations by the arbitrators on any matter or
issue submitted to them for decision;

(b) communicate with the parties that appointed them
concerning any matter or issue taken under consideration by
the panel after the record is closed or such matter or issue
has been submitted for decision; or

(c) disclose any final decision or interim decision in advance of
the time that it is disclosed to all parties.

(5) Unless otherwise agreed by the arbitrators and the parties, a Canon X arbitrator
may not communicate orally with the neutral arbitrator concerning any matter
or issue arising or expected to arise in the arbitration in the absence of the other
Canon X arbitrator. If a Canon X arbitrator communicates in writing with the
neutral arbitrator, he or she shall simuitaneously provide a copy of the written
communication to the other Canon X arbitrator;

(6) When Canon X arbitrators communicate orally with the parties that appointed
them concerning any matter on which communication is permitted under this
Code, they are not obligated to disclose the contents of such oral
communications to any other party or arbitrator; and

(7) When Canon X arbitrators communicate in writing with the party who
appointed them concerning any matter on which communication is permitted
under this Code, they are not required to send copies of any such written
communication to any other party or arbitrator.

Obligations under Canon IV
Canon X arbitrators should observe all of the obligations of Canon I'V.

Obligations under Canon V

Canon X arbitrators should observe all of the obligations of Canon V, except that
they may be predisposed toward deciding in favor of the party who appointed
them.

Obligations under Canon VI
Canon X arbitrators should observe all of the obligations of Canon VI.

Obligations Under Canon VII ‘
Canon X arbitrators should observe all of the obligations of Canon VII.

Obligations Under Canon VIII
Canon X arbitrators should observe all of the obligations of Canon VIII.

Obligations Under Canon 1X
The provisions of paragraph D of Canon IX are inapplicable to Canon X
arbitrators, except insofar as the obligations are also set forth in this Canon.
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Rules of Ethics
for International Arbitrators

Introductory Note

International arbitrators should be
impartial, independent, competent,
diligent and discreet. These rules seek
to establish the manner in which these
abstract qualities may be assessed in
practice. Rather than rigid rules, they
reflect internationally acceptable
guidelines developed by practising
lawyers from all continents. They will
attain their objectives only if they are
applied in good faith.

The rules cannot be directly binding
either on arbitrators, or on the parties
themselves, unless they are adopted by
agreement. Whilst the International Bar
Association hopes that they will be
taken into account in the context of
challenges to arbitrators, it is
emphasised that these guidelines are not
intended to create grounds for the
setting aside of awards by national
COurts. '

If parties wish to adopt the rules they
may add the following to their
arbitration clause or arbitration
agreement:

‘The parties agree that the Rules of
Ethics for International Arbitrators
established by the Intemational Bar
Association, in force at the date of
the commencement of any arbitration
under this clause, shall be applicable
to the arbitrators appointed in respect
of such arbitration.’

The International Bar Association takes
the position that (whatever may be the
case in domestic arbitration)
international arbitrators should in
principle be granted immunity from suit
under national laws, except in extreme
cases of wilful or reckless disregard of
their legal obligations. Accordingly, the
International Bar Association wishes to
make it clear that it is not the
intention of these rules to create
opportunities for aggrieved parties to sue
international arbitrators in national
courts. The normal sanction for breach
of an ethical duty is removal from
office, with consequent loss of
entitlement to remuneration. The
International Bar Association also
emphasises that these rules do not
affect, and are intended to be consistent
with, the International Code of Ethics
for lawyers, adopted at Oslo on 25 July
1956, and amended by the General
Meeting of the International Bar
Association at Mexico City on 24 July
1964.

1 Fundamental Rule

Arbitrators shall proceed diligently and
efficiently to provide the parties with a
just and effective resolution of their
disputes, and shall be and shall remain
free from bias.
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2 Acceptance of Appointment

2.1 A prospective arbitrator shall accept
an appointment only if he is fully
satisfied that he is able to discharge his
duties without bias.

2.2 A prospective arbitrator shall accept
an appointment only if he is fully
satisfied that he is competent to-
determine the issues in dispute, and has
an adequate knowledge of the language
of the arbitration.

2.3 A prospective arbitrator should
accept an appointment only if he is able
to give to the arbitration the time and
attention which the parties are
reasonably entitled to expect.

2.4 It is inappropriate to contact parties
in order to solicit appointment as
arbitrator.

3 Elements of Bias

3.1 The criteria for assessing questions
relating to bias are impartiality and
independence. Partiality arises when an
arbitrator favours one of the parties, or
where he is prejudiced in relation to the
subject-matter of the dispute.
Dependence arises from relationships
between an arbitrator and one of the
parties, or with someone closely
connected with one of the parties.

3.2 Facts which might lead a reasonable
person, not knowing the arbitrator’s
true state of mind, to consider that he
is dependent on a party create an
appearance of bias. The same is true if
an arbitrator has a material interest in
the outcome of the dispute, or if he has
already taken a position in relation to
it. The appearance of bias is best
overcome by full disclosure as described
in Article 4 below.

3.3 Any current direct or indirect
business relationship between an
arbitrator and a party, or with a person

who is known to be a potentially
important witness, will normally give
rise to justifiable doubts as to a
prospective arbitrator’s impartiality or
independence. He should decline to
accept an appointment in such
circumstances unless the parties agree in
writing that he may proceed. Examples
of indirect relationships are where a
member of the prospective arbitrator’s
family, his firm, or any business partner
has a business relationship with one of
the parties.

3.4 Past business relationships will not
operate as an absolute bar to acceptance
of appointment, unless they are of such
magnitude or nature as to be likely to
affect a prospective arbitrator’s
judgment.

3.5 Continuous and substantial social or
professional relationships between a
prospective arbitrator and a party, or
with a person who is known to be a
potentially important witness in the
arbitration, will normally give rise to
justifiable doubts as to the impartiality
or independence of a prospective
arbitrator.

4 Duty of Disclosure

4.1 A prospective arbitrator should
disclose all facts or circumstances that
may give rise to justifiable doubts as to
his impartiality or independence.
Failure to make such disclosure creates
an appearance of bias, and may of itself
be a ground for disqualification even
though he non-disclosed facts or
circumstances would not of themselves
justify disqualification.

4.2 A prospective arbitrator should
disclose:

(a) any past or present business
relationship, whether direct or indirect
as illustrated in Article 3.3, including
prior appointment as arbitrator, with
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any party to the dispute, or any
representative of a party, or any person
known to be a potentially important
witness in the arbitration. With regard
to present relationships, the duty of
disclosure applies irrespective of their
magnitude, but with regard to past
relationships only if they were of more
than a trivial nature in relation to the
arbitrator’s professional or business
affairs. Non-disclosure of an indirect
relationship unknown to a prospective
arbitrator will not be a ground for
disqualification unless it could have
been ascertained by making reasonable
enquiries;

(b) the nature and duration of any
substantial social relationships with any
party or any person known to be likely
to be an important witness in the
arbitration;

(c) the nature of any previous
relationship with any fellow arbitrator
(including prior joint service as an
arbitrator);

(d) the extent of any prior knowledge
he may have of the dispute;

(e) the extent of any commitments
which may affect his availability to
perform his duties as arbitrator as may
be reasonably anticipated.

4.3 The duty of disclosure continues
throughout the arbitral proceedings as
regards new facts or circumstances.

4.4 Disclosure should be made in
writing and communicated to all parties
and arbitrators. When an arbitrator has
been appointed, any previous disclosure
made to the parties should be
communicated to the other arbitrators.

5 Communications with Parties

5.1 When approached with a view to
appointment, a prospective arbitrator
should make sufficient enquiries in

order to inform himself whether there

may be any justifiable doubts regarding
his impartiality or independence;
whether he is competent to determine
the issues in dispute; and whether he is
able to give the arbitration the time
and attention required. He may also
respond to enquiries from those
approaching him, provided that such
enquiries are designed to determine his
suitability and availability for the
appointment and provided that the
merits of the case are not discussed. In
the event that a prospective sole
arbitrator or presiding arbitrator is
approached by one party alone, or by
one arbitrator chosen unilaterally by a
party (a ‘party-nominated’ arbitrator),
he should ascertain that the other party
or parties, or the other arbitrator, has
consented to the manner in which he
has been approached. In such
circumstances he should, in writing or
orally, inform the other party or parties,
or the other arbitrator, of the substance
of the initial conversation.

5.2 If a party-nominated arbitrator is
required to participate in the selection
of a third or presiding arbitrator, it is
acceptable for him (although he is not
so required) to obtain the views of the
party who nominated him as to the
acceptability of candidates being
considered.

5.3 Throughout the arbitral
proceedings, an arbitrator should avoid
any unilateral communications
regarding the case with any party, or its
representatives. If such communication
should occur, the arbitrator should
inform the other party or parties and
arbitrators of its substance.

5.4 If an arbitrator becomes aware that
a fellow arbitrator has been in improper
communication with a party, he may
inform the remaining arbitrators and
they should together determine what
action should be taken. Normally, the
appropriate initial course of action is for
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the offending arbitrator to be requested
to refrain from making any further
improper communciations with the
party. Where the offending arbitrator
fails or refuses to refrain from improper
communications, the remaining
.arbitrators may inform the innocent
party in order that he may consider
what action he should take. An
atbitrator may act unilaterally to inform
a party of the conduct of another
arbitrator in order to allow the said
party to consider a challenge of the
offending arbitrator only in extreme
circumstances, and after communicating
his intention to his fellow arbitrators in
writing.

5.5 No arbitrator should accept any gift
or substantial hospitality, directly or
indirectly, from any party to the
arbitration. Sole arbitrators and
presiding arbitrators should be
particularly meticulous in avoiding
significant social or professional
contacts with any party to the
arbitration other than in the presence
of the other parties.

6 Fees

Unless the parties agree otherwise or a
party defaults, an arbitrator shall make
no unilateral arrangements for fees or
expenses.

7 Duty of Diligence

All arbitrators should devote such time
and attention as the parties may
reasonably require having regard to all
the circumstances of the case, and shall
do their best to conduct the arbitration

in such a manner that costs do not rise
to an unreasonable proportion of the
interests at stake.

8 Involvement in Settlement
Proposals

Where the parties have so requested, or
consented to a suggestion to this effect
by the arbitral tribunal, the tribunal as
a whole (or the presiding arbitrator
where appropriate), may make proposals
for settlement to both parties
simultaneously, and preferably in the
presence of each other. Although any
procedure is possible with the
agreement of the parties, the arbitral
tribunal should point out to the parties
that it is undesirable that any arbitrator
should discuss settlement terms with a
party in the absence of the other parties
since this will normally have the result
that any arbitrator involved in such
discussions will become disqualified
from any future participation in the
arbitration.

9 Confidentiality of the
Deliberations

The deliberations of the arbitral
tribunal, and the contents of the award
itself, remain confidential in perpetuity
unless the parties release the arbitrators
from this obligation. An arbitrator
should not participate in, or give any
information for the purpose of assistance
in, any proceedings to consider the

“award unless, exceptionally, he

considers it his duty to disclose any
material misconduct or fraud on the
part of his fellow arbitrators.
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