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INTRODUCTION

Having issued a Decision on Jurisdiction on 1 February 2016, the Tribunal now turns to the

Parties’ submissions in respect of attribution, liability and heads of loss.

As explained later?, the present Decision addresses and decides the issues of attribution and
liability as well as determining the applicable heads of loss.? The calculation of damages will

follow in a separate Award.

The present Decision should be read together with the Tribunal’s Decision on Jurisdiction.
Therefore, the Tribunal sees no need to traverse again the procedural history of these
proceedings, which it reviewed at length in its Decision on Jurisdiction. Initially, the Tribunal
will recall its findings on jurisdiction, review the status of the parallel proceedings, and then set
out the procedural history of the proceedings after the issuance of its Decision on Jurisdiction.

In order to set the stage for its decision on attribution and liability, the Tribunal will then review
the background of the Claimants’ investment in Egypt and the Respondent’s alleged measures
that, the Claimants say, breached provisions of the Treaty.

The Parties’ requests for relief are set out in Section Ill. In its analysis, the Tribunal has
considered not only the submissions of the Parties summarised in the present Decision, but also
the numerous detailed arguments presented by the Parties in their written and oral pleadings. To
the extent that these arguments are not referred to expressly, they should be deemed to be

subsumed into the Tribunal’s analysis.

A.  DECISION ON JURISDICTION
On 1 February 2016, the Tribunal issued its Decision on Jurisdiction.
The operative part of the Decision provides as follows:
346. Having carefully considered the parties’ arguments in their written pleadings and

oral submissions, and having deliberated, for the reasons stated above, the Arbitral

Tribunal unanimously decides as follows:

(a) To deny the Respondent’s objections ratione personae in respect of Ampal, EGI-Fund
and EGI-Series;

! See infra, Section VI of the present Decision.
2 Capitalized terms used but not defined herein have the meanings given to them in the Decision on Jurisdiction.
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(b) To uphold the Respondent’s objection ratione personae in respect of Mr. David

Fischer;

(c) To declare that both the Centre (ICSID) and the Tribunal have no jurisdiction over
Mpr. David Fischer’s claims in this arbitration by virtue of Articles 25(1) and 25(2)(b)
of the ICSID Convention;

(d) To deny the Respondent’s objection over the Claimants’ Gas Supply claims based on
the alleged breach of the standards of fair and equitable treatment and unlawful

expropriation;

(&) To remain seized of the Respondent’s objection over the Claimants’ Gas Supply
claims based on the alleged breach of the umbrella clause;

() To deny the Respondent’s objection ratione materiae over the Claimants’ tax claims;

(9) To deny the Respondent’s objection in respect of the alleged illegality of the GSPA;

(h) To direct the Claimant Ampal to elect to pursue the MAGL portion of the claim in the
present proceedings alone by 11 March 2016 or opt at that time for the pursuance of

its claims in the alternative forum;

(i) To deny the Respondent’s objection based on an alleged abuse of process by the

Claimants subject to Ampal’s compliance with para. (h) above; and

(J) To reserve its decision as to costs.

B. STATUS OF THE PARALLEL PROCEEDINGS

8. The Tribunal recorded in its Decision on Jurisdiction that, in addition to the present arbitration,
four other arbitrations between the same and/or related parties had been commenced.®? Of
particular interest, the Tribunal noted that the Final Award in ICC Case 18215/GZ/MHM had

been issued on 4 December 2015.4

9. The Tribunal invited the parties to provide comments on the relevance and impact of the ICC
Award on the present case if any. The Respondent provided its comments on 17 February 2016
and the Claimants on 11 March 2016. The implications of the ICC Award on the present case

are discussed below.®

10.  As of the date of issuance of the present Decision, no other award on the merits has been issued

in any one of the other parallel proceedings.

3 See para. 10 of the Decision on Jurisdiction.

4 See para. 12(ii) of the Decision on Jurisdiction.

5 See infra, sub-sections V, E, 2 (c) and (d), and sub-section V, E, 3 (d).
Page 2 of 90
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C. HISTORY OF THE PROCEEDINGS FOLLOWING THE ISSUANCE OF THE DECISION ON

JURISDICTION

11. Following the issuance of the Decision of Jurisdiction and further to paragraph 346(h) of the

Decision, the Claimants wrote to the Tribunal in the following terms on 9 March 2016:

Ampal’s preferred method of complying with the Tribunal’s invitation would be to elect
to pursue the claim for compensation arising from the portion of its interest in EMG
held directly by Merhav Ampal Group Ltd (i.e., 8.21%) only in this proceeding, with
Merhav Ampal Group Ltd withdrawing its entire claim in the UNCITRAL arbitration,
but to leave Merhav Ampal Energy Holdings Limited Partnership to pursue its entire
claim for its direct interest in EMG (8.58%) in the UNCITRAL arbitration, with Ampal
withdrawing the part of its claim in this arbitration arising from the half of that 8.58%
interest in EMG directly held by Merhav Ampal Energy Holdings Limited Partnership.

This election would leave no claims being pursued in both fora in relation to the same
shares in EMG, and thus no overlap between compensation sought in the two
arbitrations. It would preserve the protection of the ICSID Convention for Ampal’s
interest in EMG held directly by Merhav Ampal Group Ltd, while avoiding difficulties
that would otherwise be caused by seeking to withdraw 50% of the interest in Merhav
Ampal Energy Holdings Limited Partnership’s compensation claim from the
UNCITRAL arbitration and leaving the remaining 50% of that same claim, which
involves no overlap, to be adjudicated there, with any award in that arbitration in its
favour to be payable to the Limited Partnership as a whole, but with only some of the
holders of its equity being entitled to its benefit.

As Ampal understands the Decision on Jurisdiction, the Tribunal’s concern arises from
the pursuit of compensation in relation to the same EMG shares in two different
proceedings. This proposal would meet that concern. Ampal respectfully requests that
the Tribunal confirm that such an election would be satisfactory to it. If it is, Ampal
would remain at the Tribunal’s disposal to provide any specification it may require as
to the effect of this election on Ampal’s claim for compensation in this proceeding.

Before definitively making such an election, Ampal would need to obtain confirmation
from the UNCITRAL tribunal that it has decided to dismiss all of Egypt’s objections to
Jjurisdiction and admissibility. [...][and] Ampal must receive approval from the United
States Bankruptcy Court in the Southern District of New York. [...]

[.]

Ampal therefore respectfully requests that the deadline for making its election be
extended until the UNCITRAL tribunal has indicated whether it has decided to dismiss
all objections to jurisdiction and admissibility still pending before it and until Ampal
has been able to obtain the requisite court approval for it to withdraw part of its claim
in this arbitration and for Merhav Ampal Group Ltd to withdraw all of its claim before
the UNCITRAL tribunal.

[.]

12. On 11 March 2016, the Tribunal granted the Claimants’ request for an extension to make their

election and directed the Claimants to provide the Tribunal, every 15 days, with updates on the

developments in the related proceedings relevant to the Claimants’ election, namely the
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Maiman arbitration and the proceedings before the United States Bankruptcy Court in the
Southern District of New York.

On 21 March 2016, the Tribunal issued Procedural Order No. 7 rejecting the Respondent’s
request in its submission of 17 February 2016 to “[S]tay this proceeding pending the issuance
of the Award in the [related] CRCICA Case No. 829/2012.”

On 5 May 2016, the Acting Secretary-General of ICSID informed the Tribunal and the Parties
that the Secretary of the Tribunal, Ms. Aissatou Diop, would be on leave as of 6 May 2016 and
that Ms. Jara Minguez Almeida would serve as Secretary of the Tribunal during Ms. Diop’s
absence. Ms. Diop resumed her duties as Secretary of the Tribunal on 6 September 2016.

On 6 May 2016, the Claimants informed the Tribunal that, on 5 May 2016, the Maiman
Tribunal had decided:
[...] to dismiss all of the Respondent’s objections to jurisdiction and admissibility.
Consequently, the Tribunal declares the proceedings closed in respect of the issues of

jurisdiction and admissibility in accordance with Article 31(1) of the UNCITRAL
Arbitration Rules.

The full reasons for the Tribunal’s decision on jurisdiction and admissibility will be

included in the Tribunal’s Award.
On 12 May 2016, the Parties informed the Tribunal that they were in the process of finalizing
an agreed compendium of documents pertinent to liability, as requested by the Tribunal at the
conclusion of the Hearing on 6 November 2014 and again on 7 December 2015. As the Parties
could not agree the compendium, on 27 July 2016, the Tribunal directed the parties to submit
simultaneously separate compendia. The Respondent filed its compendium on 15 August and
the Claimants theirs on 16 August 2016.

On 16 June 2016, the Claimants filed with the Tribunal the decision of the United Bankruptcy

Court for the Southern District of New York, which confirmed their election.

The Respondent submitted its comments on the Claimants’ election on 20 June 2016, the
Claimants responded on 28 June 2016, and the Respondent submitted further comments on
6 July 2016.

On 13 July 2016, the Tribunal issued Procedural Order No. 8, directing the Claimants to
inform the Tribunal when their election was given effect in the UNCITRAL arbitration,
admitting certain documents into the record, inviting the Claimants to comment on the admitted

documents, and remaining seized of other requests made between the parties.

On 25 July 2016, the Claimants submitted an application to the Tribunal, requesting an

“indicat[ion of] whether the election that Ampal has proposed would cure the abuse of process

Page 4 of 90
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that the Tribunal found to have crystalized once both investment tribunals had found that they
had jurisdiction.”® The Tribunal ruled on 15 August 2016 that the Claimants’ election would
cure the abuse of process.

On 27 July 2016, the Claimants submitted their comments on the documents that were admitted
into the record, pursuant to Procedural Order No. 8.

On 16 August 2016, further to Procedural Order No. 8, the Claimants provided the Tribunal
with a copy of their letter to the Maiman tribunal making their election before that tribunal:

The Claimants write respectfully to inform the Tribunal that Merhav

Ampal Group Ltd (Merhav AGL) no longer seeks any compensation

for the harm caused to it through its direct shareholding in EMG, as

more specifically described in the attached 9 March 2016 letter from

the claimants in the related ICSID arbitration to the ICSID tribunal.

The purpose of this withdrawal is to eliminate any overlap in the

compensation claimed in this and the related ICSID arbitration, now

that both tribunals have confirmed their jurisdiction. The

modification of the Claimants’ claim to compensation is reflected in

tabular form in the annex to this letter.
On 31 August 2016, the Claimants submitted comments on the Respondent’s compendium of

documents relevant to liability, and the Resspondent responded on 9 September 2016.

FACTUAL BACKGROUND

As mentioned earlier, the Tribunal will now review the background to the Claimants’
investment in Egypt and the measures of the Respondent that, the Claimants say, breached

provisions of the Treaty.

A. BACKGROUND TO THE CLAIMANTS’ INVESTMENT

The Claimants’ investment in Egypt has its origin in the 1979 Peace Treaty between Israel and
Egypt,” which envisaged an inter-governmental commitment to energy interdependence

between the two countries.

Egypt’s initial energy exports to Israel consisted of oil, but with discoveries of vast natural gas

reserves, the Egyptian Ministry of Petroleum embarked on a program to develop terms of

6 Claimants’ letter to the ICSID Tribunal dated 25 July 2016.
7 Peace Treaty between Israel and Egypt (26 March 1979; in force on 25 April 1979), C-11, Agreed Minutes to

Annex Ill, providing that normal economic relations will be established between the two States, which,
according to the Agreed Minutes, includes “normal commercial sales of oil by Eqgypt to Israel.” (Tribunal’s
emphasis)
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agreements to produce and sell natural gas. These terms were eventually codified in various

laws and regulations passed by the Egyptian Parliament in the late 1990s. 8

To carry out its gas sector policies, Egypt established the Egyptian Natural Gas Holding
Company (“EGAS”) in 2001, a local holding company for natural gas wholly owned by the
Egyptian government. The Ministry of Petroleum also formed GASCO, a subsidiary of EGAS,
which would own the pipeline system to be constructed in Egypt.°

The Cabinet of Ministers decided in 2000 to set a uniform gas price, with a floor of
US$0.75/MMBTU and a ceiling of US$1.25-1.50/MMBTU, at delivery point for gas exports
from Egypt.1°

The Israeli market was a prime target for Egyptian gas exports. As Egypt’s capacity to export
oil dwindled and new discoveries of natural gas were made, Israel began to develop its energy

infrastructure, which would rely more on natural gas.'*

Independent Israeli and Egyptian investors began discussing gas exports to Israel with the
Egyptian government in the late 1990s. These discussions lead to the formation of the East
Mediterranean Gas Company S.A.E. (“EMG”).22 EMG’s primary purpose was to purchase
natural gas from Egypt and export it to Israel through a pipeline between Al-Arish in Egypt and
Ashkelon in Israel.’® As a free-zone company, EMG benefitted from special status under Law
8/1997.14

The construction of a pipeline from Egypt to Israel was a capital-intensive project that required
firm supply commitments from the Egyptian government. According to the Claimants, without
such commitments, EMG would have been unable to secure financing for the pipeline or
commitments from Israeli customers to purchase large quantities of gas on a long-term basis*®,

in particular from State-owned Israel Electric Corporation (“IEC”).

As the Egyptian government maintained control of the country’s hydrocarbon resources, EMG

approached the Egyptian General Petroleum Corporation (“EGPC”) with a view to purchasing

8 Memorial, paras. 15-16.

® Memorial, para. 17.

10 Memorial, para. 20. Egyptian Council of Ministers Resolution (the September 2000 CoM Resolution), 18
September 2000, C-23. See also Letter from the Prime Minister of Egypt (A. Ebeid) to Chairman of East
Gas, March 2001, C-112, (informing East Gas of the natural gas price set for FOB delivery at the Al-Arish
delivery point).

1 Memorial, para. 21.

2 Memorial, para. 23. EMG’s incorporation was authorized by Decree 230/2000 of the Egyptian General
Authority for Investment and Free Zones (GAFI), GAFI Decree 1020/2000, and an Approval of the Prime
Minister of Egypt dated 23 January 2000.

13 Memorial, para. 23. EMG Bylaws, Investment Gazette 3381/2000, 28 May 2000, C-15, Second Article.

14 Memorial, para. 45. See Law 8/1997, C-17, Articles 16-19.

15 Memorial, para. 24.
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gas directly at the source, rather than from private gas producers.’®* EMG suggested to EGPC
that it acquire a 10% stake in EMG. On 12 April 2000, EGPC’s Board of Directors accepted
both proposals. EGPC thus became a shareholder of EMG in April 2000.%

33.  According to the Claimants, the commitments of EGPC®® and other Egyptian governmental
bodies'®, including the Prime Minster and the Council of Ministers, were crucial to IEC’s

decision to contract with EMG for the initial purchase of 1.7 BCM annually.?

34. EMG then commenced negotiations with EGPC for a long-term upstream supply contract. On
18 September 2000, the Egyptian Council of Ministers resolved that EGPC would sell up to
7 BCM of gas annually to EMG at a minimum price of US$0.75/MMBTU and a maximum
price of US$1.25-1.50/MMBTU in accordance with the “applicable international formula” used
by Egypt for gas export contracts.?

35.  On 7 October 2000, EGPC and EMG signed a Preliminary Agreement for the sale of 7 BCM of
natural gas per year.?> The Prime Minister of Egypt then wrote to EMG and confirmed Egypt’s

commitment to provide this quantity of natural gas at the decreed price.?

36. Negotiations were interrupted because of the Second Intifada, which commenced in September
2000. By 2003, the Egyptian Minister of Petroleum, Sameh Fahmy, expressed doubt as to the

viability of Egypt’s commitment.?

37. On 9 September 2003, EMG asked the Egyptian government to resume negotiations and to
reaffirm its commitment to the gas supply arrangement. The following day, the Chairman of
EGPC wrote to IEC confirming the Egyptian gas supply commitments and reinitiating tripartite

negotiations.?®

38. On 26 January 2004, the Egyptian Minister of Petroleum confirmed Egypt’s commitment to
supply EMG with 7 BCM annually for onward sale to Israeli customers, and instructed EGPC

16 See Letter from EMG to EGPC, C-113, 2 April 2000.

17 Memorial, para. 25. See Minutes of the Seventh Meeting of the Board of Directors of the Egyptian General

Petroleum Corporation, 12 April 2000, C-20.

18 EGPC wrote to IEC in May 2000 to confirm that EGM was the « Authorized Seller » of Egyptian gas to

Israel. See Letter from EGPC (M. Tawila) to IEC (E. Landau), 24 May 2000, C-21.

1 On 31 May 2000, the Egyptian Embassy in Tel Aviv reiterated EGPC’s commitment to IEC in a letter

attaching a 12 April 2000 EGPC Board Resolution approving EGPC’s commitment to the project. Letter from

Egyptian Ambassador to Israel (M. Bassiouny) to IEC (E. Landau and Y. Dvir), 31 May 2000, C-22.

20 Memorial, paras 26-28.

2L Memorial, para. 30. See Egyptian Council of Ministers Resolution, 18 September 2000, C-23. (as

incorporated into Source GSPA, C-10, Preamble, p. 8).

22 preliminary Agreement by and between the Egyptian General Petroleum Corporation and East Mediterranean

Gas Company, 7 October 2000, C-117.

2 Memorial, para. 32. See Letter from the Prime Minister of Egypt to EMG, 19 March 2001, C-24 (as

incorporated into Source GSPA, C-10, Preamble, p. 5).

24 Memorial, para. 33. See A. Cohen, “Egyptian petroleum minister backtracks on Israeli gas deal,” Haaretz, 3

June 2003, C-118.

% Memorial, para. 36. See Letter from EGPC (I. Mahmoud) to IEC (E. Landau), 10 September 2003, C-25.
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and EGAS to conclude a gas supply agreement with EMG in accordance with the framework of

the September 2000 Council of Ministers Resolution.?®

The Egyptian and Israeli governments then exchanged drafts of an inter-State Memorandum of
Understanding confirming Egypt’s supply commitment and authorizing EGPC/EGAS to act as
representatives of the Egyptian Ministry of Petroleum in executing the Source GSPA and a
tripartite agreement with EMG and 1EC.?’

On 13 June 2005, EMG and EGPC/EGAS signed the Source GSPA and the Tripartite
Agreement. Egypt and Israel executed the Memorandum of Understanding on 30 June 2005.2

EMG and IEC signed an On-Sale Agreement on 8 August 2005 and the Tripartite Agreement
on 28 August 2005. According to the Claimants, these agreements, together with the Source
GSPA and the Memorandum of Understanding, formed a unit of intertwined commitments.°

EMG also entered into ten additional downstream contracts with other Israeli customers in the
industrial and power generation sectors.®® The Tribunal notes that EGPC/EGAS did not enter

into additional Tripartite Agreements with EMG and its other Isreali customers. 3

B. EGYPT’S ALLEGED MEASURES
According to the Claimants, Egypt’s following measures destroyed their investment.

First, the Egyptian government revoked EMG’s tax-exempt status by promulgating Law
114/2008 on 5 May 2008.% As a result of this law, EMG’s annual tax burden was increased
from 1% of its revenues to 20%.% Egypt’s revocation of EMG’s free-zone status not only
increased the tax levied on EMG’s revenues, say the Claimants, but also subjected EMG to
taxes on assets and operations that were previously non-taxable. The revocation also obliged

EMG to pay customs duties, sales taxes, and duties on equipment and machinery.3*

Second, according to the Claimants, Egypt withheld gas from EMG in order to compel

renegotiation of the Source GSPA and coerce the Claimants into signing the First Amendment.

2 Memorial, para. 37. See Ministry of Petroleum Resolution 100/2004, 26 January 2004, C-26.

27 Memorial, para. 37. See Memorandum of Understanding Between the Government of the Arab Republic of
Egypt and the Government of the State of Israel (Draft), 17 February 2004, C-124.

28 Memorial, para. 42.

29 Memorial, para. 44.

30 Memorial, para. 56. For an illustration of these commitments, see the table at para. 56 of the Claimants’
Memorial.

31 Memorial, para. 59.

32 Law 114/2008, Official Journal, Issue No. 18 (bis), 5 May 2008, C-61, Article 11.

33 Memorial, para. 46. See Law 8/1997, 11 May 1997, C-17, Article 35.

34 Memorial, para. 99. See Law 8/1997, 11 May 1997, C-17, Article 32 and 35.
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46. The Claimants aver that, as EMG was set to begin receiving limited gas quantities in January
2008 during the First Commissioning Period when the pipeline was going to be tested,®
EGPC/EGAS notified EMG that they would have difficulty supplying the contractual quantities
of gas necessary for testing, because Egypt had committed to supply more gas to various buyers
than it could deliver.*®

47. Throughout the spring of 2008, EGPC/EGAS continued to undersupply EMG, citing gas
shortages in Egypt.¥” These delays damaged EMG’s credibility with IEC, say the Claimants.®

48. During the same period, the Egyptian Minister of Petroleum was informed by the Egyptian
Attorney General that pressure groups and lawyers were complaining about Egypt’s gas export

practices.® On 3 April 2008, EGPC/EGAS wrote to EMG demanding a price increase.*°

49. Reluctantly, say the Claimants, EMG nevertheless entered into discussions with the Egyptian

government to revise the Source GSPA .4

50. The Tribunal recalls that Mr. Zell, an EMG Board Member and the founder and chairman of
EGI, represented EMG and the Claimants in the negotiations of the Source GSPA with the

Egyptian government.*2

51.  According to the Claimants, while Egypt was demanding renegotiation of the Source GSPA, it
continued to withhold gas during the negotiations in order to coerce the Claimants into agreeing

increased prices for reduced quantities of gas.

52. Compelled to renegotiate, argue the Claimants, EMG made significant concessions*® and signed
the First Amendment to the Source GSPA on 31 May 20009.

53.  Third, according to the Claimants, even after the First Amendment was signed, Egypt continued
to flout its supply obligations.

54. In 2010, EMG experienced delivery irregularities, which impacted its ability to reimburse its

loan installments to NBE and to supply full contractual volumes to its customers. This

3 Letter from EMG (M. Tawila) to EGPC (A. Taha) and EGAS (M. Amer), 4 December 2007, C- 153; Letter
from EMG (M. Tawila) to EGAS (M. Amer), 6 January 2008, C-154.
3% Memorial, para. 92. See Minutes of Meetings between EMG, EGAS, and GASCO, 6 January 2008, C-155.
See also Letter from EGAS (M. Amer) to EMG (M. Tawila), 8 January 2008, C-55.
37 Letter from EGAS (M. Amer) to EMG (M. Tawila), 15 March 2008, C-46; Letter from EGAS (M. Amer) to
EMG (M. Tawila), 27 March 2008, C-47; Letter from EGAS (M. Amer) to EMG (M. Tawila), 16 April 2008,
C-48.
38 Memorial, para. 93.
39 Letter from Attorney General (A. Mahmoud) to the Minister of Petroleum (S. Fahmy), 17 March 2008, C-
156.
40 Memorial, para. 94. See, e.g., Letter from EGPC (A. Taha) and EGAS (M. Amer) to EMG (M. Tawila), 3
April 2008, C-51.
41 Memorial, para. 96.
42 Memorial, para. 100.
43 Memorial, paras. 117 and 118. See C-50 for the First Amendment.
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prompted complaints by EMG’s anchor buyer, IEC.* At a December 2010 meeting in Cairo
between EGPC/EGAS, EMG and IEC, the Claimants write, “EGPC/EGAS acknowledged that
Egypt’s inability to deliver full contractual quantities was due to production shortages in
Egypt, which had resulted from the overextension of gas supply capabilities and
mismanagement of upstream resources. EGPC/EGAS sought to assuage the concerns of EMG
and IEC about the security of contractual volumes, laying out plans to develop new gas fields
and to accelerate the development of delayed projects. EGPC/EGAS also confirmed their
commitment to deliver extra gas to compensate for the substantial shortfalls that had
accumulated since the start of delivery under the Source GSPA.”*

Fourth, according to the Claimants, while Egypt subjected EMG to severe supply shortfalls, it
also failed to protect its Pipeline from attacks as the Arab Spring began.

The change of government in Egypt coincided with a series of attacks on the Egyptian pipeline
system used to deliver gas to the EMG Pipeline. Some Egyptian politicians condoned the

attacks that interrupted gas flow to Israel.%®

After an attack on the Egyptian pipeline system on 5 February 2011, supply came to a halt.
Although the system was eventually repaired, EMG never received its full contractual volumes,
submit the Claimants. In the fourteen months between this first attack and the termination by
EGPC/EGAS of the Source GSPA in April 2012, only two months of contracted quantities

were delivered.*

Egypt’s delivery failures deprived EMG of its sole source of revenue and strained EMG’s
relationships with its customers. According to the Claimants, Egypt sought to exploit EMG by
demanding yet again on 3 March 2011 changes to the quantity and price provisions of the
Source GSPA.*

After the first attack, according to the Claimants, Egypt took no concrete steps to protect its
pipeline network until April 2012 when it announced that it was sending reinforcements*,
notwithstanding EMG’s complaints about the lack of security over the course of 2011.%°
During those fourteen months between the first attack and April 2012, 14 attacks were carried

out on the Egyptian pipeline system.>!

4 Memorial, paras 119 and 121.

45 Memorial, para. 126.

46 Memorial, para. 127. See C-198.

47 Memorial, para. 128. See FTI Report, para. 4.6.
48 Memorial, paras. 129-130. See C-65.

49 Memorial, para. 134.

0 Memorial, para. 141.

51 Memorial, para. 135.
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After an attack on 12 July 2011, EMG did not receive any gas for 99 days. During this period
of non-delivery, EGAS/EGPC, on 24 August 2011, threatened to terminate the Source GSPA,
alleging that EMG had failed to pay invoices for gas supply in early 2011.5 The Claimants aver
that: “[t]he termination threat [...] took no account of EGPC/EGAS’s own non-performance,
the partial payments that EMG had made on the invoices in question, or the fact that the
alleged arrears on which the threat was based were counterbalanced by Shortfall
Compensation in accordance with the Source GSPA.”®

EMG paid the disputed invoices under protest. However, the NBE informed EMG on
5 September 2011 that it would not transfer US$14 million to EGAS unless EGPC/EGAS
confirmed their intention to perform their obligations under the Source GSPA and to resume
gas supplies.®* EGPC/EGAS refused and the funds remained frozen in EMG’s account.®

The Claimants point out that while EMG received no gas due to an alleged state of force
majeure, EGPC/EGAS continued to supply gas to Jordan. When the pipeline system was
attacked again on 27 September 2011 — this time affecting gas flow to Jordan and other Arab
customers — EGPC/EGAS reacted and repaired in less than one month damage far more serious
than the damage caused by the 12 July 2011 attack that left EMG’s Pipeline without gas for
99 days.%

The Claimants submit that, as EMG had received no gas at all in August or September 2011,
minimal quantities in October and November, and again nothing in December, its financial

position deteriorated.®’

During the first four months of 2012, EGPC/EGAS, invoking force majeure, either delivered no
gas at all to EMG or sent minimal quantities averaging approximately 5.4% of contracted

volumes.58

The Claimants write that on 12 March 2012, Egypt’s Parliament voted to expel Israel’s
Ambassador to Egypt and to put an end to gas exports to Israel.*®® This vote followed a report by
the Egyptian Parliament’s Arab Affairs Committee declaring Israel to be Egypt’s “number one

enemy” and calling upon the Egyptian government “to review all its relations and accords with

52 Memorial, paras. 141-142. See C-85.

53 Memorial, para. 142.

% Memorial, para. 143. See C-86, C-208, and C-209.

55 Memorial, para. 143. C-209.

5 Memorial, para. 144. Al Sakka Witness Statement, para. 109.
5" Memorial, para. 147. See FTI Report, Appendix 8.

8 Memorial, para. 148. See C-215.

% Memorial, para. 149. See C-217 and C-88.

Page 11 of 90



12-13689-smb Doc 751-1 Filed 02/28/17 Entered 02/28/17 10:02:11 Decision on

66.

67.

68.

Liability and Heads of Loss Pg 16 of 98
ICSID Case No. ARB/12/11

Decision on Liability and Heads of Loss
21 February 2017

that enemy.”®® According to the Claimants, these statements demonstrate explicitly the

discriminatory political motivation behind Egypt’s treatment of the Claimants’ investment.5!

On 19 April 2012, EGPC/EGAS sent EMG a notice of termination of the Source GSPA for
alleged non-performance by EMG.%2 EMG responded with a letter stating that the termination
attempt was invalid and in bad faith, and that the notice should be withdrawn.® On
9 May 2012, as it had no choice, write the Claimants, EMG accepted EGPC/EGAS’s
repudiation, terminated the Source GSPA, and elected to seek damages from EGPC and
EGAS.%

In summary, the Claimants submit that their investment has been destroyed because Egypt:

(i) revoked EMG’s tax-free status, further burdening EMG’s finances and significantly

lowering the value of the Claimants’ investment;

(i)  deliberately withheld contractual quantities from EMG in order to coerce price increases

and attempt to decrease contractual quantities;

(iii) overcommitted to supplying gas to third parties and failed to make sufficient quantities
available to EMG for delivery to Israeli customers in breach of the State’s supply

obligations;

(iv) failed to prevent sabotage of the pipeline system and then failed to ensure that its State
entities repaired the resulting damage within a reasonable time, delivering no gas at all to

EMG for months at a time; and

(v) sought to make up contractual grounds in order to carry out government policy and put

an end to all exports to Israel.®®

I11. RELIEF REQUESTED

A. CLAIMANTS’ REQUEST FOR RELIEF

The Claimants request that the Tribunal grant the following relief:

(@) DISMISS all of Egypt’s objections to the jurisdiction of the Tribunal and the

admissibility of the claims;

(b)  DECLARE:

60 C-88.

1 Memorial, para. 149.

62 Memorial, para. 150. See C-92.

8 C-93.

8 Memorial, para. 150. See C-219; ICC arbitration 18215/GZ/MHM.
8 Memorial, paras. 151-157.
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(1) that Egypt violated Article 11(4) of the US Treaty (or Article 2(2) of the UK
Treaty, applicable to the US Claimants through Article 11(1) of the US
Treaty), and customary international law by failing to accord the
Claimants’ investments fair and equitable treatment and impairing their

investments through the adoption of unreasonable measures;

(i) that Egypt violated Article 11(4) of the US Treaty (or Article 2(2) of the UK
Treaty, applicable to the US Claimants through Article 11(1) of the US
Treaty), and customary international law by engaging in arbitrary and
discriminatory measures against the Claimants’ investment because it was

selling natural gas to Jews in Israel;

(iii)  that Egypt has violated Article 2(2) of the UK Treaty (applicable to the US
Claimants through Article 11(1) of the US Treaty), and customary
international law by failing to observe obligations it has entered into with

regard to the Claimants’ investments;

(iv)  that Egypt has violated Article 2(2) of the UK Treaty (applicable to the US
Claimants through Article 11(1) of the US Treaty), and customary
international law by failing to provide the Claimants and their investments

with full protection and security; and

(v) that Egypt expropriated the Claimants’ investments without payment of
adequate and effective compensation, a public purpose, or due process of
law in violation of Article I1I(1) of the US Treaty, and customary

international law.

(©) ORDER Egypt to pay compensation to the Claimants of no less than US$ 635.0
million and, to the extent applicable, DECLARE that the sum awarded has been

calculated net of Egyptian taxes;

(d) ORDER Egypt to pay pre- and post-award interest at Egypt’s sovereign borrowing

rate (as updated), compounded annually, accruing until payment is made in full;

(e) ORDER Egypt to indemnify the Claimants in full with respect to any Egyptian taxes
imposed on the compensation awarded to the extent that such compensation has

been calculated net of Egyptian taxes;

0) ORDER Egypt to pay all of the costs and expenses of this arbitration, including the
Claimants’ reasonable legal and expert fees, and the fees and expenses of the

Tribunal; and
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(@)  AWARD such other relief to the Claimants as the Tribunal considers appropriate.®

B. RESPONDENT’S REQUEST FOR RELIEF

69. The Respondent request the Tribunal to :

(@) Stay this proceeding pending the issuance of Awards in each of CRCICA Case No.
829/2012 and ICC Case No. 18215/GZ/MHM, dismissing the claims made by EMG

or awarding damages in respect of such claims;

(b) Alternatively, dismiss the Claimants’ claims in their entirety for lack of jurisdiction

and/or as inadmissible;
(©) Alternatively, dismiss the Claimants’ claims on the merits;

(d) In the event that the Tribunal finds that the Respondent is liable to the Claimants
as a matter of principle, stay any decision on quantum pending the issuance of
Awards in each of CRCICA Case No. 829/2012, ICC Case N0.18215/GZ and PCA
Case No. 2012-26, dismissing the claims made by EMG or its shareholders (as

applicable) or awarding damages in respect of such claims;

(e) In any event, order the Claimants jointly and severally to pay all of the costs of this
arbitration as well as the Respondent’s legal costs and expenses in connection with
this arbitration, including but not limited to its counsel’s fees and expenses and the
fees and expenses of its experts; and

) Grant the Respondent such further relief as the Arbitral Tribunal considers
appropriate.®’

IV. THE TRIBUNAL’S ANALYSIS

70.  Although the Claimants pleaded their case in a number of different ways, the Tribunal, in the
light of its Decision on Jurisdiction and its analysis below of the law and evidence, formulates
the issues that it is called upon to determine in this Decision on Liability and Heads of Loss as

the following:

(1) Attribution. To the extent that the Claimants rely on the acts or omissions of EGPC or
EGAS as engaging the responsibility of the Respondent under the Egypt-US BIT, to
what extent are the actions of EGPC or EGAS attributable to the Respondent as a

matter of international law (V)?

% Claimants’ Reply, para. 637, as adjusted to remove David Fischer’s claim and reduce Ampal’s claim in
accordance with its election. See Claimants’ letter of 28 June 2016, Annex B.
67 Respondent’s Rejoinder, para. 1163.
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Revocation of tax exemption to 2025. Was the Respondent’s revocation by Law 114
of 2008 of the tax exemption granted to EMG by Decree No. 1020 of 2000 until 2025
a measure “tantamount to expropriation” of the Claimants’ investment under Article
111 of the Egypt-US BIT giving rise to the Respondent’s obligation to compensate the
Claimants for the fair market value of the expropriated investment (V1 B)?

Revocation of tax exemption after 2025. Does such revocation give rise to a claim for
breach of Article Ill beyond 2025 (being the date of expiry of the licence for tax
exemption granted to EMG by Decree No. 1020) (VI C)?

Execution of First Amendment. As a matter of fact, was the execution of the First
Amendment to the GSPA on 31 May 2009 procured by the Respondent’s coercion of
EMG, so as to be capable of giving rise to a separate claim by the Claimants of
breach of treaty (VI D)?

Delivery shortfall until January 2011. Does the alleged shortfall in deliveries of gas
under the GSPA from July 2009 until January 2011 (prior to the attacks on the
Pipeline) constitute a breach of the Claimants’ treaty rights by the Respondent (VI E
1)?

Protection of Pipeline February 2011-May 2012. Did the Respondent breach Article
Il 4 of the Egypt-US BIT by failing to exercise due diligence in the protection and
security of the Claimants’ investment as required by international law in response to
the attacks on the Pipeline between 5 February 2011 (the date of the first attack) and
9 May 2012, the date on which EMG accepted EGAS’s repudiation of the GSPA (VI
E 2)?

Termination of the GSPA. Did the Respondent expropriate the Claimants’ investment
in EMG when EGAS terminated the GSPA with effect from 9 May 2012 (VI E 3)?

The Tribunal will deal with each of these issues in turn.

V. ATTRIBUTION

INTRODUCTION : THE RELEVANCE OF ATTRIBUTION

The Tribunal turns first to the issue of attribution. This issue only arises to the extent that the

Claimants advance claims against the Respondent of breach of treaty in reliance upon the

actions or omissions of EGPC/EGAS, such that it is necessary to determine whether and, if so,

to what extent, the actions of those bodies are attributable to Egypt as a matter of international

law.
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The Claimants are of the view that there is no issue of attribution in respect of most of the
Respondent’s actions. Egypt’s arguments concerning attribution are raised only with respect to
the actions of EGPC and EGAS in the context of the Source GSPA. The Claimants say that
attribution is an issue only with respect to one facet of the Claimants’ third head of

compensation: the gas supply failures.®®

The Respondent, on the other hand, argues that it is not responsible for EGPC and EGAS’s
contractual obligations. The Respondent starts from the premise that the Claimants, being
unable to find any agreement concluded between the Respondent and EMG, distort the
principles of international law by submitting that contractual obligations undertaken by EGPC
and EGAS should be “attributed” to the Respondent. The Respondent argues that this is

unavailing.%®
The Respondent points out that neither the GSPA, the Tripartite Agreement nor the MoU were
contracts between the Respondent and EMG:

(i)  The Respondent was not a party to the GSPA;"

(i)  The Respondent was not a party to the Tripartite Agreement — the Tripartite Agreement
only created obligations for EGPC and EGAS vis-a-vis IEC, not EMG;™

(ili) EMG was not a party to the Egypt-Israel MoU — the fact that EGPC, EGAS and EMG
decided to include a copy of the MoU as a schedule to the GSPA does not have any legal

effect.”

The Respondent also submits that the Claimants cannot invoke the rules of attribution in order

to create contractual obligations for the Respondent.

The rules of attribution, says the Respondent, apply specifically to conduct which is
internationally wrongful not to the undertaking of obligations.” The inapplicability of the rules
of attribution to international obligations of States is highlighted in the following paragraph of

the ILC Commentary:

The articles do not attempt to define the content of the international obligations,

the breach of which gives rise to responsibility. This is the function of the primary

8 Claimants’ Skeleton, paras. 30-31.

% Rejoinder, para. 351.

0 Rejoinder, paras. 353-354.

"L Rejoinder, para. 355. See C-30 for the Tripartite Agreement.
"2 Rejoinder, para. 356. See C-31 for the MoU.

3 Rejoinder, para. 358

4 Rejoinder, para. 363.
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rules, whose codification would involve restating most of substantive customary

and conventional international law.”

77. The Respondent argues that the rules of attribution are a fortiori inapplicable to contractual
obligations. According to Egypt, it is well settled that the rules of attribution do not determine
whether or not a contract entered into by a separate entity binds a State.”® In support of its
argument, the Respondent refers, inter alia, to the award in EDF (Services) v. Romania:

[Tlhe attribution to Respondent of AIBO’s and TAROM'’s acts and conduct does not
render the State directly bound by the ASRO Contract or the SKY Contract for purposes
of the umbrella clause. /...] Attribution does not change the extent and content of the
obligations arising under the ASRO Contract and the SKY Contract, that remain

contractual, nor does it make Romania party to such contracts.’’

78. The Respondent asserts that it thus follows that “the characterisation of the contracting party
as organ of the State under the ILC Articles is wholly irrelevant when it comes to determining
whether a State is bound by a contract. What is relevant is whether the State itself has entered
into the contract.””® The Respondent submits that many arbitral tribunals have confirmed the
inapplicability of the rules of attribution to contractual obligations undertaken by entities

having a separate legal personality has been confirmed by many arbitral tribunals.”

79. The Tribunal makes two preliminary observations with regard to the issues in the present

arbitration to which the international law rules of attribution are relevant.

80. First, the question of attribution here is only engaged in relation to the claim of expropriation
arising from the termination of the GSPA and the resulting failure to supply gas to the

Claimants issue (7):

(@  The claims in relation to the revocation of EMG tax-free status (issues (2) and (3)
above) depend upon decisions of the Respondent itself, not EGPC or EGAS;

S International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts,
with commentaries, (2001), 1l (Part Two) Yearbook of the International Law Commission 31, RLA-255,
General Comments 1-4 (emphasis added).
76 Rejoinder, para. 364.
" EDF (Services) Limited v. Romania (“EDF (Services) v. Romania” or “EDF "), ICSID Case No. ARB/05/13,
Award, 8 October 2009, RLA-71, paras. 318-319.
78 Rejoinder, para. 368.
8 Compaiiid de Aguas del Aconquija S.A. and Vivendi Universal v. Argentine Republic, ICSID Case No.
ARB/97/3, Decision on Annulment, 3 July 2002, CLA-85, para. 96; Impregilo S.p.A. v. Islamic Republic of
Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction, 22 April 2005, CLA-122, para. 216; Gustav F
W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2010, RLA-
9, para. 347; William Nagel v. Czech Republic, SCC No. 049/2002, Final Award, 9 September 2003, RLA-140,
para. 321; Limited Liability Company Amto v. Ukraine, SCC Case No. 080/2005 (ECT), Final Award, 26 March
2008, RLA-24, paras. 110-112.
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(b) In considering the claim in relation to the execution of the First Amendment, it is
first necessary to decide on the facts whether the Claimants’ plea of coercion is
made out on the facts (issue (4)). Whether or not any acts of EGPC or EGAS in
relation to the First Amendment are attributable to the Respondent will be

academic unless the factual predicate for the Claimants’ claim is made out;

(c) A determination of attribution in relation to alleged delivery shortfalls prior to the
attacks on the pipeline (issue (5)) would only arise in the event that the Tribunal
finds that this claim is capable of constituting a breach of treaty and not merely a
breach of contract. So it is first necessary to characterise the nature of this claim;
and,

(d) The claim for failure to protect the Pipeline from attack (issue (6)) is a claim of
direct responsibility on the part of the Respondent State and does not depend upon
the attribution of acts or omissions of EGPC/EGAS.

The Tribunal accepts the Respondent’s submission that the rules of attribution only apply to the
determination of breaches of international law. They are not applicable to contractual breaches.
As it has already held in paragraphs 254-5 of its Decision on Jurisdiction, the Tribunal only has
jurisdiction in the present case over breaches of the Treaty under international law. In that

context, it observed that:

in order for it to find that there has been a breach of those standards in relation to the
Gas Supply Dispute [fair and equitable treatment and unlawful expropriation], it will
need to determine as an incidental question whether the Source GSPA was validly
terminated. However this does not change the fact that the key issue under the Treaty in
respect of a claim for unlawful expropriation or breach of the fair and equitable
treatment is whether there has been a loss of property right constituted by the contract or

whether legitimate expectations arose under the contract.

It is for this purpose, and only for this purpose, that the question of the attribution to the
Respondent of the acts and omissions of EGPC/EGAS arises. With these clarifications, it is
now possible to turn to consider the Parties’ pleadings on the applicable legal standards for

attribution and their application on the facts, before ruling on the issue.
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B. CLAIMANTS’ POSITION

83. The Claimants contend that EGPC/EGAS’s conduct is attributable to the State in virtue of
Articles 4, 5, 8, 11 of the ILC Articles on State Responsibility.?® The Tribunal will review

briefly the Claimants’ arguments pertaining to those articles.

84. The Claimants assert that the point of departure for assessing whether conduct is attributable to

a State is whether the actor in question is a State organ as set out in Article 48

1. The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, executive, judicial or
any other functions, whatever position it holds in the organization of the State,
and whatever its character as an organ of the central Government or of a

territorial unit of the State.

2. An organ includes any person or entity which has that status in accordance with
the internal law of the State.®?

85. The Claimants argue that, under Article 4, the standard for the classification of an entity as a
State organ is an international one, and that entities may be classified as State organs under

international law even if they do not have that status under their own national law.®

86. In the alternative, the Claimants submit that, according to Article 5 of the ILC Atrticles, the acts
of an entity that does not qualify as a State organ may nonetheless be attributable to the State in

circumstances where the entity exercises elements of governmental authority®*:

The conduct of a person or entity which is not an organ of the State under article
4 but which is empowered by the law of that State to exercise elements of the
governmental authority shall be considered an act of the State under
international law, provided the person or entity is acting in that capacity in the

particular instance.®

87. In respect of Article 5 of the ILC Articles, the Claimants argue that the meaning of

governmental authority is specific to the facts of each case. In particular, whether the conduct

8 Claimants’ Skeleton, para. 34.
8 Reply, para. 326.
8 ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts,” with commentaries
(2001), 11 (Part Two) Yearbook of the ILC 31, RLA-255, Article 4, p. 40. See also US Treaty, C-7, Article XII
(“This Treaty shall apply to the political and/or administrative subdivisions of each Party”).
8 ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts,” with commentaries
(2001), Il (Part Two) Yearbook of the ILC 31, RLA-255, Article 4, p. 42, para 11 (“while the powers of an
entity and its relation to other bodies under internal law will be relevant to its classification as an ‘organ’,
internal law will not itself perform the task of classification”).
8 Reply, para. 327.
8 ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts,
(2001), 1l (Part Two) Yearbook of the ILC 31, RLA-255, Article 5, p. 42.
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in question is exercised by private actors under general law or is exclusive to entities acting on

behalf of the State (for example, the granting of oil and gas contracts) may be relevant.®

88. In the further alternative, the Claimants contend that according to Article 8 of the ILC Aurticles,
even when an entity is not a State organ and is not exercising governmental authority, its
conduct may be attributable to the State if it acts under the instructions of, or under the
direction or control of, the State:

The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions

of, or under the direction or control of, that State in carrying out the conduct.?’

89. In respect of Article 8, the Claimants argue that factors that may lead to a finding of attribution
of such entity’s conduct include governmental ownership or control of that entity as well as
government participation on the entity’s board of directors, or even the submission of the

company’s minutes of meetings by the Minister.%®

90. The Claimants submit that if conduct is not attributable to the State on the basis of Articles 4, 5,
or 8 of the ILC Articles, it may nonetheless be attributable to the State under Article 11,%

which provides:

Conduct which is not attributable to a State under the preceding articles shall
nevertheless be considered an act of that State under international law if and to the

extent that the State acknowledges and adopts the conduct in question as its own.*

91.  Accordingly, the Claimants argue that international law has always recognized the past conduct
of an entity which the State later recognizes and adopts as its own, may be attributed to the
State.™*

8 Reply, para. 328. See Petrolane, Inc., Eastman Whipstock Manufacturing, Inc., and Seahorse Fleet, Inc. v.
The Government of The Islamic Republic of Iran, Iranian Pan American Oil Company, National Iranian Oil
Company, and Oil Services Company of Iran , 27 Iran-US CTR 64, Award No. 518-131-2, 14 August 1991,
CLA-163, paras 85-97; EnCana Corporation v. Republic of Ecuador (UNCITRAL) (LCIA Case No. UN3481)
Award, 3 February 2006, RLA-5, paras 154-161; Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of
Morocco (“Salini v. Morocco”) (ICSID Case No. ARB/00/4) Decision on Jurisdiction, 16 July 2001, RLA-55,
paras 30-35; LESI, S.p.A. and Astaldi, S.p.A. v. People’s Democratic Republic of Algeria (ICSID Case No.
ARB/05/3) Award, 12 November 2008, CLA-164, paras. 107-109.
8 ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts,” with commentaries
(2001), Il (Part Two) Yearbook of the ILC 31, RLA-255, Article 8, p. 47.
8 Reply, para. 329. See Salini v. Morocco, Decision on Jurisdiction, 16 July 2001, RLA-55, paras. 32-35. See
also Case 249/81 Commission of the European Communities v. Ireland (1982) ECR 4006, CLA-166, para. 15
(Ireland held responsible for conduct of separate entity where Ireland appointed the members of its management
committee, granted it public subsidies that covered most of its expenses, and defined its aims).
8 Reply, para. 330.
% ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts,” with commentaries
(2001), 1l (Part Two) Yearbook of the ILC 31, RLA-255, Article 11, p. 52.
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92.  After having laid out the legal framework in respect of attribution, the Claimants submit that

the conduct of the Respondent’s actions in the present case is attributable to Egypt.

93. At the outset, the Claimants recall that Egypt does not dispute that the conduct (including
representations and commitments) of the Council of Ministers, the Prime Minister, the Ministry
of Petroleum, the Ministry of Trade and Industry, the Egyptian Ambassador to Israel or other
Egyptian government representatitves are attributable to the Egyptian State.®2

94. There is no dispute, say the Claimants, that the representations and commitments made in these
documents were made by the State. Nor has Egypt disputed that the verbal representations and

commitments it made directly to EMG and its shareholders are attributable to the State.®

95.  There only remains for decision of the Tribunal, write the Claimants, the issue of whether the
representations and obligations of EGPC and EGAS are attributable to the Egyptian State.

96. The Claimants submit that both EGPC and EGAS are State organs under Article 4 of the ILC

Articles.

97. In respect of EGPC, the Claimants point out that, according to Egyptian law, it is a “public
authority”, a term defined as an entity with legal personality “undertak[ing] the management of
a utility rendering a benefit or public service”.** EGPC is therefore a State organ as a matter of
Egyptian law, conclude the Claimants, and this renders it a State organ for purposes of

international law under Article 4(2) of the ILC Articles.®®

98. Alternatively, say the Claimants, EGPC is a de facto State organ under ILC Avrticle 4 because®:
(i) It acts within the confines of State policy;®’
(ii)  Its funds are public funds and its budget requires parliamentary approval;®

(iii)  Its employees are public employees;*°

% Reply, para. 331. See E Vattel, Le Droit des gens, Book I, Chapter VI, 8§ 73-4 (1758), CLA-167; H. Grotius,
De lure Belli ac Pacis, Book I, Chapter XXI, § I1.1 (1625), CLA-168.
92 Reply, para. 336.
% Reply, para. 337.
% Decree No. 61 of 1963 of the President of the United Arab Republic promulgating the Public Authorities
Law, 29 April 1963, C-410, Article 1. See also Law 20/1976 regarding the Egyptian General Petroleum
Authority, Official Journal, Issue No. 11 (bis), 17 March 1976, C-13, Article 1. Public authorities are
sometimes described as “general” authorities in Egypt.
% Reply, para. 339. For alternative arguments that EGPC is a State organ, see Reply, paras. 340-344 (for
example, the Egyptian Government is involved in the appointment of members of EGPC’s board of directors,
and EGPC employees are State employees under Egyptian law).
% Claimants’ Skeleton, para. 36.
9 C-634, Articles 1 and 9; C-325, Atrticle 3.
% C-634, Article 5; C-414, Article 3.
9 C-634, Article 18; C-609, p 2.
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(iv) Its board is its supreme power and is populated entirely with State officials in their

official capacity; ®and

(v) The Minister of Petroleum is the Chairman of EGPC’s board and has authority to

approve, amend, or annul the board’ decisions. %

99. In respect of EGAS, the Claimants argue that although EGAS is not considered a de jure State
organ under Egyptian law, it bears the characteristics of a de facto State organ under Article
4(1) of the ILC Articles® for the following reasons'®:

(iv) The Prime Minister created EGAS in 2001 as a public sector holding company;**

(v) EGAS’s general mandate is to “operate in all natural gas activities” in Egypt. In
particular, it is empowered to “assume the management and supervision of gas activity as

shall be determined by the Ministry of Petroleum”;1%

(vi) EGAS is wholly-owned by EGPC;®
(vii) EGAS’s annual profits are remitted to the Ministry of Finance;%’

(viii) As a public sector holding company, EGAS was assigned as supervisory Minister the
Minister of Petroleum.® The Minister has played an active role in the management of
EGAS since its incorporation. The Chairman of EGAS’s Board reports to the Minister
and provides him with, inter alia, a quarterly report on the company’s activities.’®® The
Minister, in turn, is required to submit a report on EGAS to the Cabinet on a biannual

basis.°

100. There are precedents, submit the Claimants, where, in similar circumstances, arbitral tribunals

concluded that the entity in question was a State organ?!!;

100 C-634, Articles 2 and 9; C-413; C-635.
101 C-634, Article 11.
102 Reply, para. 345.
103 See Reply, paras.345-350.
104 Prime Minister’s Decree No. 1009 of 2001, 19 July 2001, C-416. See also Law No. 203 of 1991 (Public
Business Sector Companies Law), 19 June 1991, C-417.
105 Prime Minister’s Decree No. 1009 of 2001, 19 July 2001, C-416, Article 4. See also Extract from
Commercial Register No. 42328, Ministry of Trade and Industry, Commercial Registration Authority, 29
October 2013, C-418.
16 Prime Minister’s Decree No. 1009 of 2001, 19 July 2001, C-416, Article 9.
107 Prime Minister’s Decree No. 1009 of 2001, 19 July 2001, C-416, Article 11.
198 Prime Minister’s Decree No. 1009 of 2001, 19 July 2001, C-416, Article 3. See also Law No. 203 of 1991,
19 June 1991, C-417, Article 8 (“concerned Minister”).
109 Prime Minister’s Decree No. 1590 of 1991, 28 October 1991, C-420, Article 16.
110 prime Minister’s Decree No. 1590 of 1991, 28 October 1991, C-420, Article 78.
111 Reply, paras. 351-354. See, for instance, Nykomb Synergetics Technology Holding AB v. Republic of Latvia,
SCC Case 118/2001, Award, 16 December 2003, CLA-101; and Deutsche Bank AG v. Democratic Socialist
Republic of Sri Lanka, ICSID Case No. ARB/09/2, Award, 31 October 2012, CLA-177.
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101. The Claimants also contend that EGPC and EGAS’s representations and commitments to EMG
are attributable to the Respondent State under Article 5 of the ILC Articles because EGPC and
EGAS made them in the exercise of sovereign authority.!*2 The Claimants write that:

Egyptian courts have confirmed that the act of entering into a natural gas contract is
an exercise of governmental authority.'** EGPC and EGAS’s commitments to supply
natural gas through written and verbal assurances, and ultimately through gas supply
contracts such as the Source GSPA [...] and the Tripartite Agreement, were therefore
exercises of governmental authority. [...] [T]he Prime Minister, the Minister of
Petroleum, and the Minister of Finance confirmed this fact before the Egyptian
Supreme Administrative Court.*** These facts alone are sufficient to conclude that
EGPC and EGAS exercised sovereign authority when undertaking commitments and

providing assurances to the Claimants and their investment.'*

102. The Claimants also argue that EGPC and EGAS’s representations and commitments to EMG
are attributable to the State under Article 8 of the ILC Articles, because they made all of their
gas supply undertakings to the Claimants under the direction, instructions and control of the

Egyptian State.!!® The Claimants aver that:

0] Numerous documents demonstrate that EGPC and EGAS entered into the Source GSPA

pursuant to the instruction and under the control of the Egyptian State; 1’

(i)  Egyptian government officials continued to exercise decisive influence over EGPC and
EGAS after signature of the Source GSPA: when negotiations for the First Amendment
were imposed upon EMG and its shareholders, the Ministry of Petroleum and the
Ministry of Trade and Industry represented EGPC and EGAS in the negotiation ,**® and

112 Reply, para. 355.

113 See Case No. 111 of Judicial Year 126, Cairo Court of Appeal, 27 May 2010, C-415. See also Appeals Nos.

5546 and 6013 of Judicial Year 55, Egyptian Supreme Administrative Court, 27 February 2010, C-386.

114 See Appeals Nos. 5546 and 6013 of Judicial Year 55, Egyptian Supreme Administrative Court, 27 February

2010, C-386.

115 Reply, paras. 355 and 356.

116 Reply, para. 359.

117 See Ministry of Petroleum Resolution 100/2004, 26 January 2004, C-26 (incorporated into the Source GSPA,

R-225(A), Preamble, p. 9), Article 2; Ministry of Petroleum Resolution 456/2005, 23 May 2005, C-29

(incorporated into the Source GSPA, R-225(A), Preamble, p. 12), Article 4; MoU, C-31, Article 7; Ministry of

Petroleum Decree No. 2511, 30 December 2007, C-325; Committee of Five Report, C-326, pp. 18-21, 53-54;

Statement of former Egyptian Minister of Petroleum (S. Fahmy) to Egyptian Prosecutor General (Excerpt), 5

March 2011, C-421, p.3; Public Prosecution, Attorney General Bureau, State Security Supreme Prosecution,

Minutes of Questioning of the Accused Ismail Hamed Ismail Karara: First Undersecretary of the Ministry of

Petroleum, Case No. 41 of 2011 January Events Complaints, 13 March 2011, C-169.

118 See, e.g., Letter from Equity Group Investments, L.L.C. (S. Zell) to Ministry of Trade & Industry (R.

Rachid), 16 June 2008, C-167; Letter from Ministry of Trade & Industry (R. Rachid) to Equity Group

Investments, L.L.C. (S. Zell), 25 June 2008, C-168; Letter from Equity Group Investments, L.L.C. (S. Zell) to

Ministry of Trade & Industry (R. Rachid), 2 July 2008, C-170; Letter from Equity Group Investments, L.L.C.

(E. Havdala) to Ministry of Trade & Industry (S. Fawzy), 19 July 2008, C-174; Letter from Ministry of Trade &
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EGPC and EGAS did not sign the First Amendment until the relevant government

ministries approved its terms;!°

(ili)  When they negotiated the Source GSPA and the First Amendment, EGPC and EGAS
represented the Egyptian State and acted under government direction and control. EGPC
and EGAS held themselves out as representatives of the government, and represented to
EMG and the Claimants that they were acting under the control of the highest levels of
the Egyptian government.!?

103. As to the application of Article 11, the Claimants contend that when Egyptian government
officials threathened to cancel the GSPA, they affirmed that Egypt “is willing to renegotiate the
deal, though it would be under a new contract, with new terms and prices”.*?* This was clearly
an act of the State.

104. In furthering their arguments on attribution, the Tribunal recalls that the Claimants invoked
their version of the translation of the minutes of the meeting on 24 April 2012 of the Board of
Directors of EGPC.

105. The original minutes are in Arabic. The parties have filed their respective certified English

translations of the minutes.
106. In the Claimants’ translation, the Board’s decision is translated as follows:
The matter is presented to the esteemed board for its information and approval.

Decision: After a discussion and review of different opinions:

The Board noted and approved the action taken to terminate the contract to supply and

purchase gas, signed with East Mediterranean Gas Company on 13 June 2005.”

At the next Board session of the Authority, held on 19/6/2012, the above-mentioned decision of

the Authority’s Board of Directors was ratified in the presence of the esteemed members of the

Board.*?

107. The Respondent’s translation reads as follows:

The matter is presented to the respectful board for information and acknowledgement.

Industry (S. Fawzy) to Equity Group Investments, L.L.C. (E. Havdala), 2 August 2008, C-175; Meeting Notes
of N. Novik, 6 August 2008, C-176. See also Memorial, paras. 100-117.
119 statement of former Egyptian Minister of Petroleum (S. Fahmy) to Egyptian Prosecutor General (Excerpt), 5
March 2011, C-421, p.3; Public Prosecution, Attorney General Bureau, State Security Supreme Prosecution,
Minutes of Questioning of the Accused Ismail Hamed Ismail Karara: First Undersecretary of the Ministry of
Petroleum, Case No. 41 of 2011 January Events Complaints, 13 March 2011, C-169. See also AHH First
Statement, paras 53-62.
120 |bids. See also MS Second Statement, para 8; Meeting Notes of N. Novik, 6 August 2008, C-176.
121 Claimants’ Skeleton, para. 43. See C-94 and C-422.
122 C-635. Emphasis as in original except for the word “approved” which has been added.
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Decision: after deliberations and in light of the opinions exchanged:

The board has been informed and has acknowledged what has taken place regarding the
termination of the Gas Supply and Purchase Agreement entered into with EMG on 13 June
2005.

In the following session of the board of directors held on 19/6/2012, the decision of EGPC'’s
board of directors has been ratified in the presence of the respectful members of the board of

directors.'®

The Tribunal notes that the parties’ dispute relates to the Arabic word “Agar” and whether it
should be translated as “approved” or “acknowledged”.

After the hearing, the Tribunal (with the consent of the Parties) requested a translation from an
ICSID approved translator who opined that the Arabic word “Agqar” should be translated as

“confirmed”.

Asked by the Tribunal to provide their comments, the Parties both contended that the word

“confirmed” was consistent with their own respective translations.

In their Post-Hearing Brief, the Claimants submit that the minutes of that meeting of the EGPC
Board demonstrate that EGPC’S termination of the GSPA is attributable to Egypt under any
one of Articles 4, 5, 8 or 11 of the ILC.*?*

In respect of Article 4, the Claimants contend that the minutes:

illustrate that State ministers, sitting in their official capacities [as opposed to the
individuals themselves], control EGPC’s Board and therefore EGPC, since the
Board is its highest authority. The Minister of Petroleum is the designated
Chairman with plenary authority to approve, amend, or annul all board decisions.
It is a characteristic of Egyptian State Authorities to have boards controlled by the
supervising government minister. This reflects EGPC’s status in the Egyptian
governmental structure as a State Authority, and therefore its status as a State

organ under ILC Article 4.1%

In respect of Article 5, the Claimants argue that EGPC’s Board is populated almost entirely

with Egyptian government ministers and that it clearly exercises governmental authority.?

128 R-872. Emphasis as in original except for the word “acknowledged” which has been added.

124 Claimants’ Post-Hearing Brief, para. 31.

125 Claimants’ Post-Hearing Brief, para. 31.

126 |n Wintershall A.G., et al. v. Government of Qatar, Partial Award on Liability of 5 February 1988, 28 I.L.M.
795, 811-812(1989), the tribunal found that the Qatar General Petroleum Corporation (QGPC) was an agent of
the State. See CLA-245, pp 36-38.
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In respect of Article 8, the Claimants contend that these minutes demonstrate that the purported

termination of the GSPA was an act of the State as the Board was controlled by the State.*?’

According to the Claimants, Egypt’s last argument against a finding of attribution is that
termination cannot be attributable to the State on the basis of the meeting of 24 April 2012
since EGPC and EGAS had already terminated the GSPA five days earlier. The Claimants
respond that, at the time of the Board meeting, EGPC and EGAS were considering EMG’s
22 April 2012 request that they withdraw their purported termination. The EGPC Board
confirmed the purported termination, and EGAS conveyed that decision to EMG on
29 April 2012.12 The Respondent’s argument thus fails, conclude the Claimants.

Finally, in respect of Article 11, the Claimants note Egypt’s argument and respond that in view
of the fact that EGPC Board members sit in their official capacities, and that the Minister of
Petroleum failed to annul or amend the decision at the meeting, even an “acknowledgement” of

the termination was sufficient for such an act to be attributed to Egypt.?®

On the basis of the foregoing, the Claimants assert that EGPC/EGAS’s acts are attributable to
Egypt.

RESPONDENT’S POSITION

The Respondent contends that ILC Articles 4, 5, 8 or 11, on which the Claimants rely, do not

provide any basis for attribution.

In respect of Article 4, the Respondent submits that an entity will be a “State organ” if the
internal law of the State classifies it as such.3 An entity that has separate legal personality will
not be considered as a State organ.'®! Even if an entity carries out some public services, that

will not make it a State organ.!%2

The Respondent acknowledges however that an entity will be considered a State organ if, in

“exceptional” circumstances it is in “complete dependence on the State”, as the ICJ held in

127 Tn response to the Respondent’s argument that the presence of government ministers only shows that Egypt
controls EGPC, but does not show that Egypt gave specific instructions to terminate the GSPA, the Claimants
answer that the test under Article 8 is whether EGPC acted under State control or whether the State gave
specific instructions to the company. (See Claimants’ Post-Hearing Brief, para. 33.)

128 Claimants’ Post-Hearing Brief, para. 35.

129 Claimants’ Post-Hearing Brief, para. 37.

130 Respondent’s Post-Hearing Brief, para. 112.

131 See Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/03/29, Award, 27 August 2009, RLA-295, para. 161; EDF (Services) v. Romania, RLA-71, para. 190 and
Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt (“Jan de Nul”), ICSID Case No.
ARB/04/13, Award, 6 November 20