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CaseNe A45-19015/2023

The Judicial Board for Economic Disputes of the Supreme Court of the
Russian Federation consisting of:

Judge Pronina M.V., Presiding Judge, Judges

Pershutov A.G., Tyutin D.V.
considered in open court session the cassation appeal of the joint-stock company
"Novosibirskkhleboprodukt" against the determination of the Arbitration court
of the Novosibirsk  region from 30.08.2023 on case
No. A45-19015/2023 and the ruling of the Arbitration Court of the West Siberian
District of 14.12.2023 on same case
on the application of C. Thywissen GmbH (company "S. Thywissen GmbH") to the
joint stock company "Novosibirskkhleboprodukt" on recognition and enforcement in
the Russian Federation of the decision of the Arbitration of the Federation of Trade
Associations of Oilseeds, Seeds and Fats from 16.11.2022 Ne 4760, with participation
in the case as third parties, not declaring independent claims regarding the subject of
the dispute Prosecutor's Office of the Novosibirsk region and the Interregional
Department for the Siberian Federal District of the Federal Service for Financial
Monitoring.

Representatives took part in the court session:
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From  joint-stock company  "Novosibirskkhleboprodukt" - Sokolov
S.L., Kobzarev I.M., Fedosimov B.A_;

from C. Thywissen GmbH" (company "S. Thywissen GmbH") - A.S.
Popelyuk;

from the General Prosecutor's Office of the Russian Federation - S.A. Slobodin.

The Interregional Directorate for the Siberian Federal District of the Federal
Financial Monitoring Service requested to consider the case without the participation
of its representative.

Having heard the report of the judge of the Supreme Court of the Russian
Federation Pronina M.V, having heard the explanations of the representatives of the
persons involved in the case, the position of the prosecutor, the Judicial Board for
Economic Disputes of the Supreme Court of the Russian Federation

established:

The company "S. Tuwissen GmbH" (hereinafter - the company) applied to the
arbitration court with a request t o recognize and enforce in the Russian Federation
the decision of foreign arbitration.

By the ruling of the Arbitration Court of the Novosibirsk Region dated
30.08.2023, left without change by the ruling ofthe Arbitration Court of the
West Siberian District dated 14.12.2023, the claimed claim was satisfied.

Joint Stock Company "Novosibirskkhleboprodukt" (hereinafter referred to as
the Company) filed a cassation appeal with the Supreme Court of the Russian
Federation against the above judicial acts, considering them to have been issued with
a substantial violation of the norms of substantive law and subject to reversal.

By the ruling of Judge of the Supreme Court of the Russian Federation Pronina
M.V. of 27.05.2024, the Company's cassation appeal together with the case was
transferred for consideration at a judicial session of the Judicial Board for Economic
Disputes of the Supreme Court of the Russian Federation.

The Company submitted a response to the cassation appeal, in which it
disagreed with the company's arguments.

Having studied the case materials and verified, in accordance with the
provisions of Article 29104 ofthe Arbitration Procedural Code of the Russian
Federation, the Judicial Board for Economic Disputes of the Supreme Court of the
Russian Federation believes that the cassation appeal is subject to satisfaction.
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complaint should be upheld and the appealed judicial acts should be annulled with
referral of the case for a new consideration on the following grounds.

As follows from the judicial acts and case materials, between the company
(seller), the company (buyer) and the broker on 23.07.2020 signed a version of the
contract for delivery in period from 15.10.2020 to 15.12.2020 3000
metric tons of flaxseed produced in Russia on CIFFO terms to the city of Ghent
(Belgium). The terms and conditions are set out in the contract executed by the
broker under No. 106-400.

Also between the company and the company on the same day signed a contract
under the same number (seller's and buyer's version), which provided for a more
detailed relationship between the seller and the buyer.

Thus, two contracts were concluded with the same essential terms but serving
different purposes: informing the broker of the terms of the contract (for the first
version) and agreeing special terms of the contract, including civil liability, between
the parties (for the second version).

Under the terms of the contract between the seller and the buyer, if one party
fails to fulfill its contractual obligations, the other party is entitled to receive
compensation for direct losses (unearned profit is not included), including reasonable
collection costs (article 9 of the contract).

The contract shall be governed by and take effect in accordance with the laws
of the United Kingdom. Any and all disputes arising out of or in connection with this
contract or any claim as to the interpretation or performance of this contract shall be
settled by arbitration in London by the Federation of Oilseeds, Seeds and Fats Trade
Associations (FOSFA).

Such a clause was provided for in both contracts.

In order to fulfill its obligations under the contract, Novosibirskkhleboprodukt
concluded a contract for the supply of flaxseed with Dubrovinskoye Limited Liability
Company, under which it made a preliminary payment.

In the file there 1is a correspondence of the company
"Novosibirskkhleboproduct" with the company, from which it follows that the
company offered to extend the period of delivery of goods in connection with the
presence of force majeure circumstances (drought), which makes it difficult to fulfill
the contract, but the parties did not reach an agreement.

Due to the company's failure to fulfill the terms of the contract on delivery of
goods within the period from 15.10.2020 to 15.12.2020, the company initiated
arbitration proceedings, referring the dispute to FOSFA Arbitration.
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The company requested to recover from the company damages in the amount
of 600,000 USD, which is the difference between the price concluded by the parties
to the contract and the market price of the goods at the time of breach of obligation, at
which the company could have bought similar goods.

On 14.04.2021 the first arbitral tribunal in the present case was formed.

The first arbitral tribunal was dissolved as it recognized the irregularities in the
appointment of the first and second arbitrators, which was pointed out by the
company in its objections to the jurisdiction of the first arbitral tribunal.

After the dissolution of the first arbitrator, the company nominated the first
arbitrator.

The Company had to submit the candidacy of the second arbitrator by
09.09.2021, however, it did not appoint the second arbitrator within the specified
term.

As it follows from the decision of the FOSFA Arbitration, on 19.11.2021 the
company (buyer), in accordance with paragraphs 2( ¢ ) and 2( b ) of the Rules of the
FOSFA Arbitration, requested this arbitration to appoint an arbitrator to act on behalf
of the seller (company) who had not appointed an arbitrator.

FOSFA Arbitration on 07.12.2021 appointed a second arbitrator on behalf of
the seller (a citizen of Ukraine) and on the same day formed the arbitral tribunal.

According to results of arbitration proceedings, decision 16.11.2022

No 4760 claims of the company satisfied: from the company recovered
USD 600,000 in damages and interest accrued quarterly on USD 600,000 in the
period from 17.12.2020 to the date of actual execution at the rate of 4 percent per
annum, capitalized quarterly; = remuneration  of the representative  of the buyer
in  amounting to

EUR 3,990; FOSFA fee for the formal appointment of an arbitrator by the seller in
the amount of GBP 100.

The damages of US$600,000 recovered in favor of the claimant are the
difference between the contract price and the market or current price of the goods at
the time or times when they should have been delivered or (if no time limit is fixed)
at the time of refusal of delivery (section 51 of the UK Sale of Goods Act 1979).

At the same time, the FOSFA Arbitral Tribunal stated in the award that Article
9 of the parties' contract provides for the recovery of direct damages, but since Article
9 of the contract does not prohibit the recovery of any damages other than lost profits,
it does not contradict the requirements of Article 25 of the FOSFA Model ContractNe
76, which provides for the recovery of
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losses due to non-fulfillment of obligations in the form of the difference in market
value declared by the buyer (company).

Since the company did not voluntarily execute the foreign court's decision, the
company applied to the arbitration court for its recognition and enforcement in the
territory of the Russian Federation.

The courts of the first and cassation instances granted the company's
application.

In doing so, the courts proceeded from the fact that the contract was concluded
because the seller and the buyer exchanged the original copies of the contract, which
leads to the conclusion that the parties clearly and not ambiguously established in the
contract that it could be concluded through the exchange of electronic images. The
contract contains a dispute resolution clause by FOSFA Arbitration.

The courts also took into account the fact that the company made a preliminary
payment under the supply contract concluded with the company
"Dubrovinskoye" in order to ensure further proper and timely delivery of goods to the
company.

In addition, the courts referred to the company's appeal to the company to
discuss certain difficulties related to the possible execution of the contract, as well as
sent a notice to the buyer about the presence of force majeure circumstances and the
impossibility of the contract.

The courts rejected the company's arguments that it had improperly claimed
damages. The company referred to the fact that the contractual terms limited the
amount of losses to direct damage. The losses claimed by the company were not

actually incurred by it, the calculation of losses was not supported by documents. The
courts stated that the losses, representing the difference between the contract price
and the market price at the time of non-performance of the obligation, were legitimate
and directly established for reimbursement as applicable to the contract English law,
as well as u provisions arts. 15 u 393.1
of the Civil Code of the Russian Federation, therefore, their collection cannot in itself
contradict the norms of Russian law and (or) be a violation of the public policy of the
Russian Federation.

violation of the public policy of the Russian Federation.

In addition, the courts concluded that the recognition and enforcement of the
disputed award does not contradict public policy, as there are no signs of sham in the
transaction, the transaction between the company and the company was made before
02.03.2022, the arbitral tribunal started consideration of claims of the
company 14.04.2021, losses  are not punitive in nature; the possibility of
creating the appearance of a civil law dispute and obtaining a formal basis for
withdrawal of funds from circulation in the territory of the Russian Federation has not
been established.



6

reasonably recoverable and by their nature are not punitive in nature; the possibility
of creating the appearance of a civil law dispute and obtaining a formal basis for
withdrawal of funds from circulation in the territory of the Russian Federation has not
been established.

Meanwhile, the courts did not take into account the following.

The procedure for recognition and enforcement in the territory of the Russian
Federation of foreign arbitral awards is established by the rules of the Arbitration
Procedure Code of the Russian Federation, as well as international treaties to which
the Russian Federation is a party.

In the present case, taking into account the subject matter of the dispute, the
provisions of the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (concluded in New York in 1958; hereinafter - the
Convention) shall apply.

In accordance with Article I of the Convention, it applies to the recognition and
enforcement of arbitral awards made in the territory of a State other than the State
where recognition and enforcement of such awards is sought in disputes to which
both natural and legal persons may be parties. It also applies to arbitral awards that
are not considered to be domestic awards in the State where recognition and
enforcement are sought.

Article V, paragraph 2 (b), of the Convention provides that recognition and
enforcement of an arbitral award may also be refused if the competent authority of
the country where recognition and enforcement is sought finds that recognition and
enforcement of the award would be contrary to the public policy of that country.

Similar provisions are contained in Articles 234 to 244 of the Code of
Arbitration Procedure of the Russian Federation.

According to part 3 of article 243 of the Code of Arbitration Procedure of the
Russian Federation, the arbitration court shall establish the presence or absence of
grounds for the recognition and enforcement of a foreign arbitral award provided for
in article 244 of this Code by examining the evidence submitted to the arbitration
court, substantiation of the claimed claims and objections.

By virtue of part 3 of article 244 of the Arbitration Procedural Code of the
Russian Federation, the arbitration court shall refuse to recognize and enforce in
whole or in part a foreign arbitral award on  grounds, provided by the law
on international commercial arbitration for refusal to issue a foreign arbitral award .
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international commercial arbitration for refusal to issue a writ of execution for
enforcement of an international commercial arbitration award, unless otherwise
provided for by an international treaty of the Russian Federation.

According to the third paragraph of subparagraph 2 of paragraph 1 of Article
35 of the Law of the Russian Federation of 07.07.1993 No. 5338-1 "On International
Commercial Arbitration", the recognition or enforcement of an arbitral award,
irrespective of the country in which it was made, may be refused if the arbitral
tribunal has determined that the recognition and enforcement of the award is contrary
to the public policy of the Russian Federation.

In accordance with Article 244(1)(7) of the Code of Arbitration Procedure of
the Russian Federation, an arbitral tribunal shall refuse to recognize and enforce a
foreign court judgment and a foreign arbitral award if the enforcement of such
judgment would be contrary to the public policy of the Russian Federation.

Public policy is understood as fundamental legal principles (principles), which
have the highest imperative, universality, special social and public importance, and
constitute the basis for the construction of the economic, political, legal system of the
Russian Federation (paragraph 51 of the Resolution of the Plenum of the Supreme
Court of the Russian Federation of 10.12.2019 Ne 53 "On the performance by the
courts of the Russian Federation of the functions of assistance and control in relation
to arbitration proceedings, international commercial arbitration" (hereinafter -
Resolution Ne 53).

One of the elements of public policy of the Russian Federation is the principle
of proportionality of civil liability, which assumes the restoration of the violated
right, but not enrichment as a result of the protection of the violated (challenged)
right (paragraph 1 of Article 1, paragraph 1 of Article 10 of the Civil Code of the
Russian Federation).

By decision of the FOSFA Arbitration Tribunal, damages were recovered from
the company in favor of the company in accordance with Section 51(3) of the Act
of England
"Sale of Goods Act 1979".

The courts recognized as justified the application of the said legal norm in this
case, without having established, as required by Article 14.1 of the Arbitration
Procedure Code of the Russian Federation, the content of this legal norm in
accordance with its official interpretation, practice of application and doctrine in the
relevant state, as well as without correlating the provisions of this norm with the
terms of the contract concluded by the parties.
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Any claim asserted by the company in the course of the dispute should be
supported by relevant relative and admissible evidence, which would ensure
compliance with such an element of the public policy of the Russian Federation as the
principle of legality.

In support of the claimed claims, the Company has not proved the conclusion
of a substitute transaction or the incurrence of any losses at all. Nor has the company
taken any reasonable measures to reduce the possible amount of losses. Moreover, the
company refused the company's offer to extend the delivery period.

The courts did not check whether the principle of proportionality of civil
liability had been observed.

The FOSFA arbitration rejected the company's argument that the flaxseed crop
was lost due to force majeure (drought), recognizing the documents submitted by the
company as inadequate.

The courts of the first and cassation instances agreed with the arguments of the
decision.

Meanwhile, by Resolution of the Government of the Novosibirsk Region dated
22.07.2020 No. 289-P, an emergency regime was introduced in 16 municipal districts
of the Novosibirsk Region growing grain products due to unfavorable climatic
conditions. The courts did not examine and evaluate this document.

The courts of the first and cassation instances did not assess the consequences

of enforcement of the FOSFA Arbitration Award in the territory of the Russian
Federation, did not  take into account  the public importance of  the
company "Novosibirskkhlibor".
"Novosibirskkhleboprodukt", as well as the fact that enforcement of the FO(SFA
Arbitration Award will entail the risk of financial instability of the company, will
have a significant impact on employment and social stability of the region. Instead of
evaluating the consequences of enforcing a foreign arbitration award, the courts
evaluated the transaction made by the parties and recognized it as valid.

The fundamental principle of Russian law (public policy) is also the principle
of objectivity and impartiality of the court.

The introduction by foreign states of restrictive measures against the Russian
Federation due to political motives cannot but create doubts that the relevant dispute
will be considered in the territory of a foreign state with observance of fair trial
guarantees, including those relating to the impartiality of the court, which constitutes
one of the elements of accessibility of justice.
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The European Court of Human Rights has repeatedly held that judicial
impartiality in the objective sense implies that there are sufficient safeguards to
exclude any doubt as to whether the judge has no interest or personal bias in the case.
If there are circumstances that tell an outside objective observer that the judge may
not be able to consider the case in a completely unbiased manner, his objective
impartiality is called into question, even if the judge's subjective disposition is
impeccable. According to the subjective criterion, the personal impartiality of the
judge is presumed until there is no evidence to the contrary (judgment of the Grand
Chamber of the European Court of Justice in the case of "Kouprianou v. Cyprus" of
15.12.2005, complaintNe 73797/01; judgment of the European Court of Justice in the
case of
"Revtyuk v. Russian Federation" of 09.01.2018, complaintNe 31796/10).

The arbitrators appointed to hear the present dispute were citizens of Ukraine,
Great Britain and Denmark.

Meanwhile, the Decrees of the President of the Russian Federation dated
28.02.2022

No. 79 "On Application of Special Economic Measures in Connection with
Unfriendly Actions of the United States of America and Adjacent Foreign States
and International Organizations" and of 05.03.2022 No. 95 "On Temporary
Procedure for the Execution of Obligations to Certain Foreign Creditors" (taking into
account the order of the Government of the Russian Federation of 05.03.2022 No.
430) the named countries are recognized as unfriendly countries with the purpose to
cause damage to the Russian Federation, Russian legal entities and individuals. Lack
of impartiality and objectivity in the consideration of the present case in the FOSFA
Arbitration by such composition of judges is presumed, until there is no evidence to
the contrary.

The Company argued before the FOSFA Arbitration Tribunal that the first
arbitrator appointed by the company lacked independence and impartiality, since this
arbitrator and the company's case supervisor are members of the same FOSFA
committees. In addition, the company believed that the appointment of the second
arbitrator was made in violation of the Arbitration Rules.

These arguments of the company were rejected by the FOSFA Arbitral
Tribunal with reference to deciding on jurisdiction in a fair and unbiased manner.

Meanwhile, in accordance with the Information Letter of the Presidium of the
Supreme Arbitration Court of the Russian Federation No. 156 dated 26.02.2013, the
arbitration court shall refuse to satisfy an application for recognition and enforcement
of a foreign arbitral award as violating the public policy of the Russian Federation, if
such award
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was made by an arbitrator who, by virtue of his official status and powers, was able
to influence the actions of one of the parties.

The courts of the first and cassation instances did not give a proper assessment
of the company's arguments regarding the objectivity and impartiality of the
arbitrators who made the contested award.

The courts also failed to evaluate the company's arguments about violation of
its right to defense: the company was not explained the procedure and method of
appealing the FOSFA Arbitration Award, the award was not sent to the company.
The company referred to the lack of opportunity to realize the right to legal assistance
in Great Britain due to the impossibility of payment by Russian participants of the
processes of the necessary court fees, services of representatives, as foreign banks
rejected payments related to the Russian Federation, which deprived the company of
the opportunity to exercise its procedural rights when considering the case in the
FOSFA Arbitration.

The courts should have taken into account the fact that there were restrictive
measures imposed on the Russian Federation by foreign states and should have taken
into account that the Russian party was likely to experience difficulties in finding
representatives to participate in foreign proceedings and making payments to them.

In accordance with part 1 of Article 291! of the Arbitration Procedural Code of
the Russian Federation, the grounds for reversal or amendment by the Judicial Board
of the Supreme Court of the Russian Federation of judicial acts by way of cassation
proceedings are substantial violations of the norms of substantive law and (or) norms
of procedural law, which have affected the outcome of the case and without the
elimination of which it is impossible to restore and protect violated rights, freedoms,
legitimate interests in the sphere of entrepreneurial and other economic activity, as
well as the defense of the rights and freedoms of the Russian party.

In view of the above, the Judicial Board considers that the appealed judicial
acts as adopted with a substantial violation of the norms of substantive and
procedural law should be canceled, and the case - sent for a new consideration in the
court of first instance.

In the course of a new examination, the court should take into account the legal
position set out in this ruling and adopt a lawful and well-founded judicial act.

Guided by Articles 176, 29111- 291150f the Arbitration Procedural Code of the
Russian Federation, the Judicial Board for Economic Disputes of the Supreme Court
of the Russian Federation,
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determined:

the ruling of the Arbitration Court of the Novosibirsk region from 30.08.2023 on the
case of
No A45-19015/2023 and the ruling of the Arbitration Court of the West Siberian
District from 14.12.2023 on the same case to cancel.
Case send for new consideration B  Arbitration
Court of the Novosibirsk Region.

Presiding Judge M.V. Pronina
Judge A.G. Pershutov

Judge D.V. Tyutin
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BEPXOBHBIN CY ]

POCCHUHUCKOHN ®EJEPAIIUU
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ONPEAEJEHUE
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PesomtotrBHas yacTh onpeaenenus oobssiena 24.07.2024
[TonHbIN TeKeT onpeaeneHus n3rorosiaen 26.07.2024

JTlenro Ne A45-19015/2023

CynebHast kosuierusi 1O 3KOHOMUYeckuM crnopam BepxosHoro Cypa
Poccuiickon denepanuu B cocrase:

IpeICENATENbCTBYIOMIETO CyapH [Iponnnon M.B.,

cyaeit IlepmyroBa A.I'., Trotuna /1.B.
paccMoTpena B OTKPBITOM CyJIeOHOM 3acellaHMd  KacCallMOHHYIO  JKaloOy
akmuoHepHoro  obmectBa  «HoBOCHMOMPCKXIEOONPOAYKT»  Ha  ONpeleiieHHE
ApOutpaxuoro cyna HoBocubupckoit ob6mactu ot 30.08.2023 mo nmenmy
No A45-19015/2023 u moctanoBienne ApOutpaxHoro cyna 3anagHo-CuOMpcKoro
OKpyra oT 14.12.2023 10 TOMY xKe neny
no 3asBieHuto C. Thywissen GmbH (kommanusi «C. TyBuccen I'mOX») «k
aKkIMoHepHoMy  o0miecTBy  «HOBOCMOMPCKXIEOONPOAYKT» O TMPU3HAHUU U
npuBeleHUM B ucnojHeHue B Poccuiickoit ®enepanuu perieHus ApOutpaxka
denepanuu accouyalrii TOProBJIM MACIMYHBIMUA KYJIbTYpaMu, CEMEHAMH U KUPAMHU
oT 16.11.2022 Ne 4760, ¢ yyacTeM B Jieji€ B KQUECTBE TPETHUX JIUII, HE 3asIBIISIONINX
CaMOCTOSITETILHBIX TpeOOBaHUN OTHOCHTENIBHO mpeameTa cropa I[IpokypaTypbl
HoBocubupckoit obmactu u MexpernoHaabHOro ympasieHus 1o Cubupckomy
benepanbHOMY OKpyTY DeaepanbHOi CITyXObI T0 PUHAHCOBOMY MOHUTOPHUHTY.

B cynebHom 3aceqaHuy MPUHSIIA y4acTUE PEICTABUTEIIN:
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oT aKIIMOHEPHOTO oOrecTBa «HoBocuOupckx1e00mpoIyKT» —
Coxkomnos C.JI., Ko63apes U.M., ®enocumoB b.A.;

or C. Thywissen GmbH» (kommanmu «C. TyBuccen I'MOX») -—
ITonremtox A.C.;

ot 'enepanbsHOl TIpoKypatypsl Poccuiickoit deaeparuu — Cnodoaun C.A.

MexperuonanbHoe ympasieHue 1o CubupckoMy QeaepasbHOMYy OKPYTy
®denepanbHOIl ciTykO0bl MO0 (PUHAHCOBOMY MOHMTOPHUHTY MPOCUIIO PACCMOTPETH JENI0
0€3 y4acTHs ero npeJiCTaBUTENs.

3acnymaB Jgokiaa  cyabu  BepxoBHoro Cynma Poccumiickoit ®@enepanun
[Iponunoit M.B., BeIciyIIaB OOBSICHEHHUS TPEICTABUTENICH Y4YaCTBYIOIIUX B JEeC
JUI, TO3UIUI0 TMpokypopa, CyneOHas KOJUIETHS MO SKOHOMHUYECKHM CIIOpam
Bepxosnoro Cyna Poccutickoit ®enepanuu

yCcTaHOBHWJIA:

kommanus «C. TyBuccen I'MOX» (manmee — kommanus) oOpaTHiach B apOUTPaKHBIHA
Cyld C 3asBJICHHEM O NPU3HAHMM W TPUBEICHUM B HCHOJHEHHE B Poccuiickon
denepaluu pelieHuss ”HOCTPAHHOTO apOuTpaxa.

OmnpenenenneM Apoutpakaoro cyna HoBocubupckoit obmactu ot 30.08.2023,
OCTaBJIECHHBIM  0€3  HM3MEHEHHUSI  IOCTAHOBJIEHHMEM  ApOUTpaXHOro  cyjna
3anagHo-Cubupckoro  okpyra ot  14.12.2023, 3asBieHHoe  TpeOOBaHHE
YIOBJIETBOPEHO.

AxkmmmonepHoe o6mectBo «HoBocubupckxiedonpoaykTy (manee — oOIIecTBO)
obpatunocs B Bepxorubiit Cyn Poccuiickoit denepanum ¢ KacCalluOHHOMN sKano00i
Ha YKa3aHHbIE CYJCOHbIE AaKThl, CUUTasi WX BBIHECEHHBIMH C CYIIECTBECHHBIM
HapyIlIeHUEM HOPM MaTE€pPUAIBLHOIO MpPaBa U MOAJIEKAIUMU OTMEHE.

Onpenenennem cynpun  BepxoBHoro Cynma  Poccuiickoit  ®depepauun
[Tponunoit M.B. ot 27.05.2024 kaccannonHas jxajno0a oO0ImecTBa BMECTE C JIEJIOM
nepegaHa JJisi paccMOTpeHuss B cyjaeOHoMm 3acenanuu CyneOHOM KOJUIeTHH TI0
skoHOMHUYeckuM ciopam BepxosHoro Cyna Poccuiickoit @enepanuu.

Kommnanus mpeacrtaBmia OT3bIB HAa KacCAlMOHHYIO Kano0y, B KOTOPOM
BbIpa3uiia HECOIJIACHE C JIOBOJIaMU OOIIIECTBA.

N3yunB wMartepuanbl Jena, MPOBEPUB B COOTBETCTBUU C MOJIOKEHUSIMHU
crateu 291 ApOurpaxxsoro mpoueccyansHoro kogekca Poccumiickoit ®enepanun
3aKOHHOCTh MPUHSATHIX CyAeOHbIX akToB, CyneOHasi KOJUIETHsl MO0 3KOHOMUYECKUM
criopam BepxoBHoro Cynma Poccuiickoin @enepanuu moiaraer, 4To KacCalMOHHas
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&Kanoba MOAJICKUT YJIOBIETBOPEHHUIO, a O0XalyeMble Cy/leOHbIE aKThl — OTMEHE C
HaIIpaBJICHUEM JI€JIa HA HOBOE PACCMOTPEHHUE T10 CIIEAYIOLUIUM OCHOBAHMSM.

Kak crnenyer wu3 cyaeOHBIX aKTOB M MaTepHaliOB fefla, MEXAy OOIIeCTBOM
(mpomaBiom), KommaHued (mokymarenem) u Opokepom 23.07.2020 monmucana
BEpcHsl JO0roBopa Ha 1mocrtaBky B nepuon ¢ 15.10.2020 mo 15.12.2020
3000 MeTpuyecKuMX TOHH JIBHSHOTO CEMEHHM NpOM3BOACTBa Poccus Ha ycloBHSX
CIFFO no ropona I'ent (benbrust). YciioBust U3710KEHBI B 10rOBOPE, 0(hOPMIECHHOM
opokepoM 3a Ne 106-400.

Taxke Mexay KkomMnaHued M OOIIECTBOM B TOT K€ JI€Hb MOJIUCAH JOTOBOP
MOJI TEM € HOMEpOM (Bepcusi MpojaBlia U MOKYIMAaTes), KoTopas npeaycMaTpuBaia
Oosiee MoipoOHbIE B3aMMOOTHOIICHUS MEXAY IPOAABIIOM U MOKYIATEJIEM.

Takum oOpa3zoM, ObUIM 3aKIIOYEHBI JBa JOTOBOpa C OJIMHAKOBHIMU
CYIIIECTBEHHBIMHU YCIIOBUSMHU, HO CITY>KalllMMH Pa3HBIM IIEJISIM: HH(POPMUPOBAHUE 00
YCJIOBUSIX JIOTOBOpa Opokepa (IJsi MepBOM BEPCHM) M COTJIACOBAHME CIEHHAIBHBIX
YCIIOBUM JOroBOpa, BKJOYAs TI'PaXAAHCKO-NPABOBYIO OTBETCTBEHHOCTh, MEXKIY
CTOpPOHaMH (151 BTOPO BEPCUN).

[lo ycrnoBusiM JO0T0BOpa, 3aKJIFOUEHHOT'O MEXAY MPOAABIOM U MOKYIAaTeNIeM, B
cilydyae, KOrjJa OJHOM M3 CTOPOH HE BBINOJHSIOTCS JOTOBOPHBIE 0053aTeNbCTBA,
Jpyras CTOPOHA MMEET MpPaBO HA MOJYyYEHHE KOMIICHCAIIMU MPSIMBIX YOBITKOB (HE
MOJIyYeHHAs] TPHUObUIL HE BKJIIOYAECTCS), B TOM YHCJIE Pa3yMHBIX PACXOAOB IO
B3BICKAHHIO 3a10JKEHHOCTHU (CTaThs 9 1oroBOpa).

JIoroBop peryJMpyeTrcsi U BCTYNAE€T B CHJy B COOTBETCTBHH C 3aKOHaMH
Benuko6putanuu. JIroObie 1 Bce CIIOpbI, BO3SHUKAIONINE U3 WIIN B CBA3U C HACTOSIIIIUM
JOTOBOPOM WJIM JIFOObIE NMPETEH3UH OTHOCUTEIBHO TOJKOBAHMSI WJIM HMCIOJHEHHUS
HACTOSAIIEr0 JOTOBOpa, pa3pemiarorcs nyrteM apoutpaxka B Jlonaone denepanueit
accolMalili TOProBiy MaclIUYHbIMU KyJIbTypaMu, cemeHamu u sxupamu (FOSFA).

Takoe ycnoBue npenycmaTpuBaiu oda 10roBopa.

O6mmectBo «HoBOCHOMPCKXIEOONMPOTYKT» B LEIAX HUCIOJHEHHUST 0053aTENIbCTB
M0 JIOTOBOPY 3aKJIIOYHIIO JIOTOBOP HA MOCTaBKY JIBHSHOTO CEMEHHU C OOIIECTBOM C
OTPAaHUYEHHOW OTBETCTBEHHOCThIO «J[yOpOBHMHCKOE», MO KOTOPOMY IPOU3BEIO
MpEeABAPUTEIBHYIO OILIATY.

B nene wumeercs mnepenmcka obmectBa «HoBocmOHpCkxieOOmpoaykT» ¢
KOMIITAHUEW, U3 KOTOPOH ClIeAyeT, 4TO OOLIECTBO Mpelaraio MpOIUTh CPOK
MOCTAaBKA TOBapa B CBSA3M C HAJIWYUEM OOCTOSTENBCTB HENPEOJOJUMON CHUIIbI
(3acyxu), 4TO 3aTpyJHSET WCIOJIHEHUE JOroBOpa, OJHAKO JOTOBOPEHHOCTh
CTOpOHaMH He ObLIa TOCTUTHYTA.

B cBs3u ¢ HeucnoiHeHHeM OOIIECTBOM YCIOBUH JIOTOBOpPA O MOCTaBKE TOBapa
B cpok ¢ 15.10.2020 mo 15.12.2020 xomnaHus HWHHUIIMHUPOBANA apOUTPAKHOE
pa30upaTenbCcTBO, IEpeaB crop Ha paccMoTperue B Apoutpak FOSFA.
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Kommanus npocuna B3bickath ¢ odmiecTBa yobiTku B cymme 600 000 monnapoB
CIIA, xoTopble SBISAIOTCS Pa3HULEH MEXKIy LEHOM, 3aKIYEHHOI0 CTOPOHAMU
JIOTOBOpPAa M PBIHOYHOM IIEHOW TOBapa HAa MOMEHT HapyIIEeHUs 00s3aTeNbCTBa, IO
KOTOpPO¥ KOMIAHUS MOTJIa ObI KYITUTh aHAJIOTUYHBIN TOBap.

14.04.2021 copmupoBaH nepBblii cOCTaB apOUTpaXka 10 HACTOSIIEMY AEITy.

IlepBeiil cocTaB apOuTpaka ObUT paclylleH, NOCKOJbKY MPU3HAI JOMYIIEHHbIE
HapyLIEHUs IPU Ha3HAYEHUU IEPBOrO U BTOPOrO apOUTPOB, HA UTO OOLIECTBOM OBLIO
oOpallleHO BHUMAaHHE B BO3PAXKEHUSIX OTHOCUTENIBHO IOPUCIUKIIMM MEPBOrO COCTaBa
apoutpaxa.

[locne pocmycka mepBOro cocraBa apOMTPOB KOMITAHMS TMPEIIOKHUIA CBOIO
KaHIUJATypy MEepBOro apouTpa.

OO01miecTBO JTOJDKHO OBUIO TPEACTaBUTh KAHAMIATYPY BTOpPOro apOuTpa 10
09.09.2021, ograko B yKa3aHHBIN CPOK BTOPOTO apOUTpa HE HA3HAYMIIO.

Kak cnenyer w3 pemenus ApOutpaxka FOSFA, 19.11.2021 komnanus
(mokynartens) B cooTBeTcTBUU ¢ ImyHKTamu 2( C ) u 2( b ) Perimamenta ApOutpaxa
FOSFA o6patunack B 3TOT apOUTpak ¢ Ipock00il 0 Ha3HAYEHUH apOUTpa, KOTOPBIM
JOJKEH ObLI AecTBOBaTH OT HMMEHM mpoaBua (oOliecTBa), HE HA3HAYMBIIETO
apourpa.

Apbutpaxx FOSFA 07.12.2021 nHa3Haumi BTOpOro apOUTpa OT HUMEHU
npojiaBiia (rpakaaHKy YKpauHbl) U B TOT K€ JIeHb C(hOPMHUPOBAJI COCTaB apOUTpaKa.

[To pesynbTaTam apOuTpaxHOTO pa3dupaTenbcTBa, permeHuem 16.11.2022
Ne 4760 TpeGoBaHMs KOMIIAaHMM YAOBJICTBOPEHBI: C OOIIECTBA B3BICKAHO
600 000 nommapoB CIIIA B Bo3MenieHue YOBITKOB M IMPOLEHThI, HAUYHCIISIEMbIE
exekBaptabHo Ha 600 000 moswtapo CIIA B mepuon ¢ 17.12.2020 no nater
(aKTUYECKOr0 WCIOJHEHUS! MO CTaBKe 4 MPOLIEHTOB T'OJIOBBIX, KAUTAIU3UPYEMBIX
€KEKBApPTAIbHO; BO3HArpaXJEHUE MPEJACTaBUTENS [OKyHaTels B  pa3Mepe
3 990 eBpo; coop FOSFA 3a odunumanbHoe HazHAyeHUE apOUTpa CO CTOPOHBI
npojaasia B pazmepe 100 anrnuiickux (yHTOB CTEPIUHIOB.

B3bickanHbIe B M0OJb3Y 3asBuTeNs yObITKH B pazmepe 600 000 mommapos CILIA
SABJSIOTCA PAa3HULIEM MEXKIY JOTOBOPHOM LEHOW M PHIHOYHOM WJIM TEKYIIEH LEHOU
TOBapa Ha MOMEHT WJIM MOMEHTHI, KOTJla OHU JOJDKHBI OBLITH OBITH TIOCTABIICHBI WA
(ecnu CpoK HE YCTAHOBJIEH) Ha MOMEHT OTKa3a B mocraBke (ctatbs 51 3akoHa
BenukoOpuranuu o Kyrie-npoaaxe ToBapoB 1979 rona).

[Ipu stom Apb6utpaxk FOSFA B pemenun ykaszan, 4yTo ctaTbedl 9 moroBopa
CTOPOH MPETyCMOTPEHO B3bICKAHHUE TMPSAMBIX YOBITKOB, HO IOCKOJBbKY CTaThsi 9
JIOTOBOpA HE 3alpeliaeT OCYIIECTBISATh B3bICKAHWE KAKUX-TUOO HHBIX YOBITKOB,
KpOME HEMOJIyYeHHOW MPUOBLUIN, TO OHA HE MPOTUBOPEUUT TPEOOBAHUSIM CTaThbU 25
TunoBoro konTpakta FOSFA Ne 76, kotopas mnpenycMaTpuBacT BO3MEUIECHUE



5

YOBITKOB B CBSI3M C HEHCIOJHEHHUEM 0053aTeNbCTB B (hOpME Pa3HUIIBI B PHIHOYHOMN
CTOMMOCTH, 3a4BJICHHON NOKymnareaeM (KOMIIaHUEH ).

[TockonbKy perieHrne HWHOCTPAaHHOTO cyAa OOIIEeCTBOM B J0OPOBOJIHLHOM
MOPSIIKE HE UCTIOTHEHO, KOMIAaHUs 00paThiIach B apOUTPaKHBIN CyJI C 3aIBIICHHEM O
€ro MNPHU3HAHWKM W TNPUBEACHUHA B HCIOJHEHHWE HA Teppurtopun Pocculickon
denepanuu.

CynmamMu 1iepBOM W KacCAallMOHHOW WHCTAaHIMK 3asBJICHUE KOMIIAHWUU
YIOBJIETBOPEHO.

[Ipn 3TOM Cyabl MCXOAMIM M3 TOTO, YTO JOTOBOP SIBISIETCS 3aKIIIOUECHHBIM,
MOCKOJIBKY TPOJAABEI] M TMOKyNaredh OOMEHHBAINCh OPUTHMHAIAMH JIOTOBOPA, YTO
MPUBOJUT K BBIBOJY OO0 YCTAaHOBJIEHUHM CTOPOHAMU SIBHO U HE JBYCMBICICHHO B
JIOTOBOpPE, YTO OH MOXKET OBITh 3aKIIOUEH IOCPEJACTBOM OOMEHA AJICKTPOHHBIMU
oOpazamu. B nmoroBope mMeeTcsi OroBOpKa O pa3pelieHUd CHOpOB ApOUTpakeM
FOSFA.

CynamMu Takxe TMPUHITO BO BHUMAHHUE TO, 4YTO OOIIECTBO MPOU3BEIO
MpEeABAPUTEILHYIO OIUIATy IO JOTOBOPY IMOCTAaBKH, 3aKJIIOYEHHOMY C OOIECTBOM
«JlyOpoBUHCKOE», HJii TOro, 4YTOOBI OOECHEeYHTh JATbHEWINYI0 HAUICXKAIIYI0 U
CBOEBPEMEHHYIO TIOCTABKY TOBapa B aJipec KOMIIaHUU.

Kpome toro, cynsl cocnanuch Ha oOpaiieHne 00IecTBa K KOMIAHUHU C IIEJIbIO
oOcyxJieHHusI Bompoca 00 OMpeaeNeHHbIX TPYAHOCTSX, CBA3aHHBIX C BO3MOXHBIM
HCIIOJJHEHUEM JOTrOBOpa, a TAKXKE HAIpaBWI B aApec MOKyHaTess YBEJIOMIICHHE O
HaJMYUH OOCTOSITENIbCTB HEMPEOJOJMMON CHIIBI M HEBO3MOXHOCTH HCTIOTHEHUS
JI0rOBOpA.

CynamMu ObUIM OTKJIOHEHBI JOBOJBI OOIIECTBA O HEMPABOMEPHOM B3bICKAHUU
yObITKOB. OOILIECTBO CCHUIAJIOCH HA TO, YTO YCJIOBHUSIMHU JIOTOBOpA pa3Mep YOBITKOB
ObLJT OrpaHWYEH NPSIMBIM YIIEpOOM. YOBITKHU, KOTOpPHIC 3asiBJICHbl KOMIIAHHEH, HE
ObLIN el (paKTUUeCKU TOHECEHBI, pacyeT YOBITKOB HE MOJTBEPIKEH TOKYMEHTAIBHO.

Cyapl ykazanu, 4To yOBITKH, IPEICTABISIONINE COO0M pa3sHUILYy MEXIY IIEHOM
JIOTOBOpA YW PHIHOYHOM II€HOM HAa MOMEHT HEHCIIOJIHEHUS 0053aTeNIbCTBA, SIBISIIOTCS
MIPAaBOMEPHBIMU U HANPSIMYIO YCTAHOBJIEHHBIMU K BO3MEIICHUIO KaK IPUMEHUMBIM K
JOTOBOPY AHIJIMMCKMM MpPaBOM, TakK M mMoJokeHusamu crated 15 um 393.1
I'paxxnanckoro xkoaekca Poccuniickon denepanuu, B CBSI3U C YEM UX B3BICKAHUE CaMO
Mo cebe HE MOXKET MPOTHUBOPEUUTH HOPMAM POCCHMCKOTO mMpaBa U (WJU) SIBISTHCA
HapyuieHueM nyonuyHoro nopsiaka Poccuiickoit @denepanuu.

Kpome Toro, cynibl npuIilid K BBIBOJY O TOM, YTO MPU3HAHUE U MPUBEICHUE B
WCIIOJTHEHUE CIIOPHOTO pEIICHHS MyOJIMYHOMY TIOPSIAKY HE MPOTHUBOpEYar,
MOCKOJIbKY TMPU3HAKU TPUTBOPHOCTU B CHAEJIKE OTCYTCTBYIOT, CHAENKA MEXIY
KoMmaHuen u obmiectBoM coBepieHa g0 02.03.2022, coctaB apOuTpaka IPUCTYIIIT
K paccMoTpeHuro TpeOoBanus kommanuu 14.04.2021, yOBITKH SIBISIOTCA
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00OCHOBAaHHO B3bICKAaHHBIMH U 10 CBOEH MPUPOJE HE HOCAT KapaTeJIbHbIN XapakTep;
BO3MOKHOCTH CO3JaHHUsI BUJIMMOCTH TIPAXKIAHCKO-IIPABOBOI'O CIIOPA U IOJYyYEHMs
(dbopManbHOTO OCHOBaHHS Ui BBIBOJA JEHEKHBIX CpPEJICTB M3 oOpallleHus Ha
teppuropun Poccuniickoit @enepannu He yCTaHOBIJIEHO.

Mex 1ty TeM Cy1aMH HE YYTEHO CIEAyIOLIEe.

Ilopsnoxk nmnpu3HaHWS W TPUBEACHUS B HCIOJHEHHE HA TEPPUTOPUHU
Poccuiickoit ®@enepaniii HWHOCTPAHHBIX APOMTPAXKHBIX PEIICHUH YCTaHOBIIEH
HOpMaMH ApOUTpaXKHOTO TMpolleccyanbHOro koxaekca Poccuiickoit @enepanuu, a
TaKKe MEXIyHAPOIHBIMU IOTOBOPAMHU, CTOPOHOM B KOTOPBIX BbIcTymaeT Poccuiickas
denepanus.

B nacrosmem ciaydae ¢ y4eToM IpeaMeTa CIopa, MOMIEKAT NPUMEHEHUIO
nosioxkeHus: Konennuu Opranumzanuu OObenuHeHHbIX Harmuii o npusHaHuM u
MPUBEICHUU B UCTOJIHEHHE WHOCTPAHHBIX apOUTPaXKHBIX pEIICHU (3aKifoyeHa B T.
Heto-Hopke B 1958 rony; nanee — Konpermus).

B coorBerctBum co crarbert | KoHBeHIMM OHa NMpPUMEHSAETCS B OTHOLICHUH
MPU3HAHUS U MPUBEIACHUS B MCIOJHEHUE apOUTPAXHBIX PEUICHUM, BHIHECEHHBIX Ha
TEPPUTOPUM TOCYIAapCTBa HMHOTO, YE€M TO TOCYAapCTBO, TAE HCIPAIIUBACTCS
MIPU3HAHUE U MPUBEIACHUE B UCIOJHEHUE TAKUX PEIICHHUM MO CIOpaM, CTOPOHAMU B
KOTOPBIX MOTYT OBbITh KaK (PU3UUECKHUE, TaK U ropuandeckue juia. OHa NpuMeHseTCs
TaKKe K apOUTPaXHbIM pEIIECHUSM, KOTOpPblE€ HE CYHUTAIOTCS BHYTPEHHUMU
pEeLIEHUAMHI B TOM I'OCYJIapCTBE, T/1€ UCIIPALIUBAETCS UX IPU3HAHUE U IIPUBEICHUE B
VCIIOJIHEHHUE.

[ToamynktoM «b» myHkTa 2 ctatbm V KOHBEHIIMM  yCTaHOBIJIEHO, YTO B
NPU3HAHUM WM TNPUBEICHUM B HUCIOJHEHHE apOUTPaXKHOTO PELIEHUS MOXKET ObITh
TaK)K€ OTKA3aHO, €CIIM KOMIIETEHTHAs BJIACTh CTPAHbl, B KOTOPOW HMCIPAIIUBACTCS
IIPU3HAHUE U NIPUBEJICHUE B MCIOJIHEHUE, HAWJIET, YTO MPU3HAHUE U NPUBEJCHUE B
UCITOJIHEHHE 3TOTO PEIICHUs MPOTUBOPEUUT MyOIMYHOMY MOPSIKY 3TOU CTPAHBbI.

AHaJOTHYHBIE 10 CBOEMY COJICPKAHMUIO IOJIOKEHHS COJIEPKATCA B CTATHAX
234 — 244 ApOuTpaxkHOro MpolieccyaibHOro kojekca Poccuiickoii denepanmu.

CornacHo yactu 3 cratbu 243 ApOUTpPa)XHOTO MPOIECCYaTbHOTO KOJeKca
Poccuiickoit ®enepanuu  apOUTPaKHBIA CyJl yCTaHaBIMBACT HAIWYUE WIH
OTCYTCTBUE OCHOBAHUM I IPU3HAHUSA U NPUBEIACHUS B UCIIOJIHEHNE NHOCTPAHHOTO
apOUTPaXHOTO PEIICHHs], NMPEeayCMOTpeHHbIX cTaThel 244 nactosiuero Kopaekca,
MyTeM HCCIEOBaHUS TNPEJCTABICHHBIX B apOUTpPaKHBIM CyJA JOKa3aTelbCTB,
000CHOBaHUS 3asIBICHHBIX TPEOOBAaHUHN U BO3pAKEHUH.

B cuny wactu 3 cratbu 244 ApOUTpakHOTO TMPOIECCYATBHOTO KOJEKca
Poccuitickonn  ®enepaunu apOUTpaXHBI CyJ OTKa3blBaeT B TMPU3HAHUU U
MPUBEJCHUN B MCIOJHEHUE MOJTHOCTHIO MM B YaCTH MHOCTPAHHOTO apOUTPaKHOTO
pelmieHnss 10 OCHOBAaHMAM, IIPEAYCMOTPEHHBIM 3aKOHOM O MEXIAYHAapOAHOM
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KOMMEPYECKOM apOuTpake /Jig OTKa3a B BbIJau€ KCIOJHUTEIHHOTO JIUCTa Ha
IIPUHYAUTEIBHOE  MCIOJHEHUE  PELICHHUs  MEXKIyHapOJAHOIO  KOMMEPYECKOIo
apOuTpaxa, €clid MHO€ HE MPEeAyCMOTPEHO MEXIYHApOJIHBIM JOrOBOPOM
Poccuiickon denepanum.

CornacHo a0zaiy TpeTbeMy moanmyHkTa 2 myHkta 1 cratbu 35 3akoHa
Poccuiickoii  ®epepauun ot 07.07.1993 Ne 5338-1 «O MexayHapoIHOM
KOMMEPYECKOM apOuTpaxke» B MPU3HAHUM WIM B MPUBEJACHUM B HCIOJHEHUE
apOUTPaKHOT'O PEIICHUs] HE3aBUCUMO OT TOTO, B KaKOW CTpaHe OHO ObLIIO BBIHECEHO,
MOKET OBbITh OTKA3aHO, €CJIM apOUTPaKHBIM CyA ONpeAeNus, YTO NpPHU3HAHUE U
MPUBEJCHUE B HUCIOJHEHHE apOUTPAKHOTO PEIICHHS] MPOTUBOPEUUT MYyOTUUHOMY
nopsaky Poccuiickoit @enepannu.

B cootBerctBuM ¢ myHKkTOM 7 wacthu | cratebum 244 ApOuTpaxHOTO
npoiieccyanbHoro koaekca Poccuiickoit deneparuu apOUTpaKHBIA CyJT OTKA3bIBAET
B IIPU3HAHWM WU NPHUBEICHHM B HCIIOJHEHHUE PEIIECHUS WHOCTPAHHOIO Cyla W
MHOCTPAHHOIO apOUTPaXHOTO PEIIEHHs B CiIy4yae, €CJIM MCIOJHEHUE TaKoro
pelIeHus IpOTUBOPEUnIIoO Obl MyOnuuHOMY nopsaky Poccuiickoit @enepanuu.

[lon nyOAWYHBIM MOPSAKOM TOHUMAIOTCS (YyHIAMEHTAJIbHbIE IPABOBbIE
Hayasia  (OpPUHIMIBI), KOTOphlE  O0JIafal0T  BBICIIEW  HMMIIEPATUBHOCTHIO,
YHUBEPCAIBHOCTBIO, OCOOOM  OOIIECTBEHHOW ¥  MyOJWYHOM  3HAYMMOCTHIO,
COCTaBJISIFOT OCHOBY IIOCTPOCHUSI JKOHOMHUYECKOW, MOJUTUYECKOM, IPABOBOM
cucteMbl Poccutickoit @enepanuu (myHkT 51 [TocranoBnenus [nenyma BepxoBHOTO
Cyna Poccuiickoit ®eneparuu ot 10.12.2019 Ne 53 «O BBINOJHEHUU CYyJIaMu
Poccuiickoii @epeparuu  QyHKUUA COACHUCTBUS UM KOHTPOJS B OTHOLICHUU
TPETEMCKOTro pa3OHUpaTenbCTBA, MEXKIYHAPOJHOTO KOMMEPYECKOro apOuTpaxka»
(manee — IloctanoBnenue Ne 53).

OpHuM U3 AJIEMEHTOB IMyOIMYHOro nopsiika Poccuiickoit @enepanunu sBiseTcs
MIPUHLIAI COpPa3MEpPHOCTHU rpa’kIaHCKO-TTPAaBOBOM OTBETCTBEHHOCTH,
NPEIoaraloluii BOCCTAHOBJICHUE HAPYIIEHHOrO IMpaBa, HO HE oOOOramieHue B
pe3yJbTaTe 3alIUThl HAPYIIEHHOTO (OCTIOpEeHHOT0) TpaBa (myHKT1 crateu 1, myHKT 1
cratbu 10 I'paxxnanckoro kojekca Poccuiickoit denepanun).

Pemrennem ApOutpaxka FOSFA ¢ oOmiectBa B MOJAb3y KOMIAHUU OBUIH
B3bICKaHbl YOBITKM B COOTBETCTBMM C IyHKTOM 3 crtathu 51 3akoHa AHIuu
«O xyme-npoaxe ToBapoB» 1979 rona.

Cyabl npusHaiu OOOCHOBaHHBIM IPUMEHEHUE B JAHHOM JI€JIe Ha3BaHHOU
MPaBOBOM HOPMBI, HE YCTAaHOBUB, KaK 3TO TpeOyeT yacth 1 ctathu 14 ApOUTpaskHOTO
IpoleccyalbHoOro koaexkca Poccuiickon @enepannu, CoAep)KaHUE NaHHONM HOPMBI
IpaBa B COOTBETCTBUU C €€ O(UIIMATBLHBIM TOJIKOBAaHUEM, MTPAKTUKONW MPUMEHEHUS U
JOKTPUHON B COOTBETCTBYIOIIEM T'OCYJIapCTBE, a TAKXKE HE COOTHECIHU IOJIOKEHHS
JAHHOM HOPMBI C YCIOBUSAMM 3aKJIHOYEHHOI'O CTOPOHAMU JI0TOBOpA.
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Jlroboe TpeOoBaHue, 3asBICHHOE KOMIIAHMEW TIPU PACCMOTPEHUH CIIOpa,
JOJKHO TOJTBEPKIATHCSI COOTBETCTBYIOIIMMH OTHOCUMBIMU M JIOIYCTUMBIMH
JI0Ka3aTeIbCTBAMU, YTO OOECIEYHUT COOJIOIEHHE TAaKOTO SJEMEHTa ITYOJIMYHOTO
nopsiika Poccuiickon denepanuy Kak TPUHIKI 3aKOHHOCTH.

KoMnanuss B MNOATBEpKAECHHE 3asBICHHBIX TpeOOBaHUWU HE JOKa3ajia
3aKJII0YEHHUE 3aMEIIAIOIIEeH CIENKH, a TAKKE HECEHHE KaKUX-JIN0O yObITKOB BOOOIIE.
Hukakux pa3yMHBIX Mep MO CHM>KEHHIO BO3MOXHOTO pa3Mepa YOBITKOB KOMIIAHUEH
Takke He Obulo mpuHATO. bonee Toro, komMmaHus OTKa3ajach OT MPEIOKEHUS
oOIIeCTBa O MPOJICHUU CPOKa MOCTABKH.

Cyaamu He MPOBEPEHO COONMIOJICHUE MPHUHIUIIA COPA3MEPHOCTH TPAXKIAHCKO-
IIPaBOBOM OTBETCTBEHHOCTH.

Apburpaxx FOSFA otkionun maoBoj oOmiectBa 0 THOETU yposkasi JIbHSHOTO
CEeMEHH B CBSI3U C (OpPC-MaKOPHBIMU OOCTOSITENILCTBAMHU  (3aCyXOM), MpHU3HAB
HEHA/IJIS)KAIIMMU TPECTABICHHBIE OOIIECTBOM JOKYMEHTHI.

Cynpl mepBOM M KAacCalMOHHOM WHCTAaHIMH C JIOBOJAMHU  PEIICHUSA
COTJIaCHIIHCh.

Mexnay tem noctranoBieHueM IlpaBurensctBa HoBocuOupckoit obinactu OT
22.07.2020 Ne 289-I1 na tepputopuu 16 MmyHununaibHeIX paitoHoB HoBocubupckoit
00JacTH, BBIPAIMBAIOUIUX 3€PHOBYIO MPOAYKIHIO, BBHUIY HEOIArompUsITHBIX
KIIMMaTUYECKUX YCIOBUU ObUI BBEJEH PEXKUM 4pe3BbluaiiHOM cutyanuu. Cynamu
YKa3aHHBIA JOKYMEHT He ObLI UCCIEI0BAH U OIIEHEH.

Cynamu MepBOil M KacCalluOHHOW MHCTaHLMM HE JaHa OLIEHKA IMOCJEICTBUSIM
npuBeneHUsT B uUcnoidHeHue pemeHuss ApOutpaxxka FOSFA Ha Ttepputopuu
Poccuiickoit ®enepaunu, He ydreHa NyOJIMYHAas 3HAYMMOCTh  OOIIECTBa
«HoBocuOupckxy1e00npoayKT», a TaAKXKE TO, YTO MCIOJHEHUE pelieHuss ApOutpaxa
FO(SFA mnoBneder 3a coO0i pHCK BO3HMKHOBEHHUS (PMHAHCOBON HEYCTOMYMBOCTH
OOIIECTBA, OKAXKET CYIIECTBEHHOE BIMSHUE HA 3aHATOCTh HACEJIEHUS U COLMAIBLHYIO
CTaOMJILHOCTh pernoHa. BMecTo OIleHKM MOCHEACTBUN MPHUBEJACHUS B MCIIOJTHEHUE
MHOCTPAHHOTO apOUTPAKHOTO PEIICHHS CY/Abl OIEHWIM COBEPUIEHHYIO CTOPOHAMHU
CIEIIKY, IPU3HAB €€ JCHCTBUTEIbHOM.

OcHOBOMOIATAIONIMM MIPUHITUTIOM POCCHICKOTO MpaBa (IIyOJIuYHOT0 TOPSIKA)
SBIISIETCS TAKKE MPUHIUI OObEKTUBHOCTH U OECIIPUCTPACTHOCTHU CY/Ia.

BBenenue HMHOCTpaHHBIMM — TOCYJApCTBAaMHM  OTPAHUUYUTEIBHBIX MEp B
otHouieHUn Poccuiickoii denepanyv, 00yCIOBICHHOE MOIUTHYECKUMU MOTHBAMH,
HE MOXET HE CO03JaBaTh COMHEHHMA B TOM, YTO COOTBETCTBYIOLIMN crnop Oyjaer
PacCMOTpPEH Ha TEPPUTOPUU MHOCTPAHHOTO TOCYNApPCTBA C COOMIOJCHUEM TapaHTHM
CIpaBEeJIMBOIO  CyAeOHOro paszOupaTelnbcTBa, B TOM YHCJE  KAaCAIOUIUXCS
OecrnpucTpaCTHOCTA Cy/a, 4YTO COCTaBJISET OJMH W3 DJIEMEHTOB JOCTYHMHOCTU
MPaBOCYIUSI.
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EBpornieickuii cya Mo mnpaBaM YeJIOBEKa HEOJHOKPATHO YKa3blBajl, YTO
OecrpUCTpaCTHOCTh CyAa B OOBEKTHUBHOM CMBICJIE TOJpa3yMeBaeT HaJIUune
JOCTAaTOYHBIX TapaHTUH, UCKITIOYAIOUINX KaKUue-INO0 COMHEHUS 1O MOBOAY TOTO, YTO
y CyAbH IPU PACCMOTPEHUHU JieJa OTCYTCTBYET BCSKas 3aMHTEPECOBAHHOCTh U
muuHoe mnpenyoexzaenue. Ilpu Hamuuum 0OCTOATENBCTB, TOBOPSALIMX CTOPOHHEMY
OOBEKTUBHOMY HaONIOAATEN0, YTO CYy/Absl, BO3MOXXHO, HE CMOXET pPACCMOTPETh
JAaHHOE JIeJ0 a0COJIIOTHO HEMpPEAB3ATO, CTABUTCS MOJ COMHEHHE €ro OObEeKTHBHAs
OecrnpucTpacTHOCTh, JaXK€ €CIU CYObEKTUBHBIM HACTPOW CyIbU Oe3ylpeueH.
CornacHo CcyOBEKTHBHOMY  KPHUTEpUIO JIMYHAas  OECHpPUCTPACTHOCTb  CYIbHU
MPE3IOMUPYETCS, MOKAa HET JaHHBIX, YKa3bIBAIOIMX Ha 0OpaTHOE (ITOCTAaHOBIICHUE
Bbonemioit Ilanatel EBponeiickoro Cyna no aeny «Kympuany npotuB Kumpa» ot
15.12.2005, >xanob6a Ne 73797/01; mocranoBienue EBpomerickoro Cyma mo aemy
«PeBTiok ipoTuB Poccutickoit ®enepamum» ot 09.01.2018, xamoba Ne 31796/10).

ApOutpamMu JUIE PAacCMOTPEHHs HACTOSIIIEro cropa ObUIM Ha3HA4YEHbI
rpaxaane Ykpaunol, Benukoopuranuu, Jlanuu.

Mexny tem Ykaszamu IIpesmnenta Poccuiickonn denepaunu ot 28.02.2022
Ne 79 «O npuMeHEHHH CHEHUAIBHBIX JKOHOMHUYECKMX MEp B CBA3U C
HEJpy’KeCTBEHHbIMU  naeiicTBusaMu  CoenuHeHHbix  [lltatoB  AMepuku u
MIPUMKHYBIIUM K HUM MHOCTPAHHBIX TOCYJApPCTB U MEKIYHAPOJHBIX OpTraHU3aLINI»
u ot 05.03.2022 Ne 95 «O BpeMEeHHOM MOPSAKE HCIOIHEHHUS 00S3aTENbCTB MEPE
HEKOTOPBIMH ~ MHOCTPAaHHBIMU  KpeauTopaMu» (C  Y4eTOM  PacHOpsKEHHUS
[TpaBurenbctBa Poccuiickoii @enepanuu ot 05.03.2022 Ne 430) Ha3BaHHbBIE CTPAHBI
NPU3HAHbl HEJPYKECTBEHHBIMH CTPAaHAMM, HWMEIOIIMMHU LEJb HAHECTH yuepo
Poccuiickoit ®denepauuu, pPOCCHUICKAM IOPUIWYECKUM M (PU3UYECKUM JIMLAM.
OtcytcTBHE OECIPUCTPACTHOCTH U OOBEKTUBHOCTH MPU PACCMOTPEHUH HACTOSIETO
nena B Apoutpaxe FOSFA TtakuM coctaBoMm cyjeil mpe3roMUpYyeTcs, MOKa HET
JaHHBIX, YKa3bIBAIOLIMX OOpaTHOE.

O6mectBo B Apoutpaxke FOSFA 3asBnsno o0 OTCYTCTBUM HE3aBUCUMOCTH U
OecrpuCTpaCTHOCTH Yy MEpBOro apOuTpa, HA3HAYEHHOTO KOMIIAHMEH, MOCKOJBKY
JaHHBIN apOUTp U KypaTop JAejla CO CTOPOHbI KOMITAHUH SIBJIIOTCS YWI€HAMH OJHUX U
Ttex xe xkomutetoB FOSFA. Kpome TOro, oOmiecTBo mojarano, YTO Ha3HA4YCHHE
BTOPOI0 apOUTpa MPOU3BEAEHO B HapylleHue Periiamenra apouTpaxa.

Otu nosoasl obmectBa Apoutpaxem FOSFA Obliu OTKIIOHEHBI CO CCHUIKOM
Ha IPUHATHE PELIECHUs O FOPUCAUKIMU CIIPaBEJIUBBIM U HEMPEAB3ATHIM 00pa30OM.

Mexnay tem B cootBeTcTBUM ¢ MHpopmamnmonnsiM nuceMom I[Ipe3uamyma
Boiciiero ApoOutpaxknoro Cyna Poccuiickoit ®enepamuu ot 26.02.2013 Ne 156
apOUTpaXXHBIA CYyJ OTKa3bIBa€T B YJIOBJICTBOPEHHUM 3aSBJICHHUS O TMPU3HAHUM U
NPUBEJACHUM B  HCIOJIHEHHUE WHOCTPAHHOTO apOUTPaKHOTO  pEIICHUS Kak
Hapymaromero nyoanaHbid mopsaok Poccuiickoit denepaiuu, eciam Takoe pelieHue
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BBIHECEHO apOUTPOM, KOTOPBIH B CHIy CBOEro JOJKHOCTHOTO CTaTyca u
MTOJTHOMOYHH ObLT CIOCOOEH OKa3bIBaTh BIMSHUE HA ICUCTBUS OJHON M3 CTOPOH.

CynamMu TepBOM W KacCallMOHHOW WHCTAHIIMNA JOJKHOW OIICHKH J0BOJaM
oOIIIeCTBa OTHOCHTEIIBHO OOBEKTUBHOCTH H  OECIPUCTPACTHOCTH apOUTPOB,
MPUHSABIINX OCIIAPUBAEMOE PEIICHUE, HE JaHO.

Cyaamu Takke HE JaHa OIIEHKa JI0BOJAaM OOLIECTBA O HapyLIEHUH €ro mnpasa
Ha 3allMTy: 00IIECTBY HE ObUT pa3bsICHEH MOPSAOK U CIIOCO0 00XKaIOBaHUS PEIIEHUS
Apourpaxa FOSFA, pemienne o0iiecTBy He Hampapisiioch. OOIIECTBO CChUIATIOCH
Ha OTCYTCTBHME BO3MOXHOCTM pE€ajv30BaTh MPAaBO Ha IMOJYYEHUE HOPUAUYECKOU
nomoiy B BenukoOpUTaHUM B CBS3M C HEBO3MOXXHOCTBIO OIUIATHI POCCUUCKUMHU
Y4aCTHUKaMU TPOIIECCOB HEOOXOIMMBIX CYJIeOHBIX COOpPOB, YCIYT MpEACTaBUTENCH,
MMOCKOJIbKY MHOCTpaHHBbIE OAHKU OTKJIOHSUIM CBsi3aHHbIE ¢ Poccuiickoit denepanmeit
MJIaTeKW, YTO  JIMIIMIO  OOIIECTBO  BO3MOXKHOCTH  OCYIIECTBUTH  CBOU
MpoliecCcyanbHBIC MpaBa MPU paccMOTpeHUH aena B Apoutpaxe FOSFA.

CynaMm cliieoBajio MPUHITh BO BHUMaHUE (PAKT HAJIUYMS OrPAHUYUTEIIHHBIX
Mep, BBEICHHBIX B oOTHoweHuu Poccuiickoi @Penepauuu HMHOCTPAHHBIMU
roCy/1apCTBAMM, U y4€CTh, UYTO POCCUHCKAsI CTOPOHA C BBICOKOW JOJEH BEPOSATHOCTH
OyJeT WCHBITBIBATh 3aTPYAHEHUS C TIOMCKOM MpEACTAaBUTENEH Uis ydacTHs B
MHOCTPAaHHOM CyJ1Ie0HOM pa3dupaTenbCTBE, MPOBEICHUEM PACUETOB C HUMH.

B coorBercTBuU ¢ 4acThio 1 crathu 291 ApGurpaskHOro mpoueccyaibHOro
Konekca Poccuiickonn ®enepaunv OCHOBAHUSAMHU JUII OTMEHBI WIIM HW3MEHEHUS
Cyne6noit komterueir BepxoBrnoro Cyaa Poccuiickoit @eneparinu cyaeOHbIX aKTOB B
MOPSIJIKE KaCCAalMOHHOTO MPOU3BOACTBA SIBIISIIOTCS CYIIECTBEHHbIE HAPYLIEHUS HOPM
MaTepHUaAIBHOIO MpaBa U (WJIM) HOPM MPOLECCYATBHOIO MPaBa, KOTOPHIE NOBIHSIIA HA
UCXOJl Jienia U 0e3 yCTpaHEeHHsI KOTOPBIX HEBO3MOKHbI BOCCTAHOBJICHHE M 3alllUTa
HapyIICHHBIX MpPaB, CBO0O/I, 3aKOHHBIX UHTEPECOB B chepe MpeANpUHUMATETHLCKOU U
WHOW DKOHOMHUYECKOW JEATEIbHOCTHU, a TaKXke 3alluTa OXPaHsAEeMbIX 3aKOHOM
nyOIMYHBIX UHTEPECOB.

C ydetom wuznoxxkeHHoro CyneOHas KOJJIETHS CUUTAET, YTO OOKamyembie
CyJieOHBIE aKThI KaK MPUHATHIE C CYIIECTBEHHBIM HApYIICHHEM HOPM MaTepUaIbHOTO
U TPOLECCYATbHOTO IpaBa MOJJIEkKAT OTMEHE, a JIEJO0 - HAIMpaBICHHID HAa HOBOE
paccMOTPEHNE B Cyl IEPBOM MHCTAHIIUH.

[Ipy HOBOM pacCMOTPEHUH CYAy CJEAyeT YYEeCTb IPAaBOBYIO MO3ULHUIO,
M3JIOKEHHYIO B HACTOSIIIEM OINPENEICHUM, NMPUHATh 3aKOHHBIH U OOOCHOBAHHBIM
CyneOHBIN aKT.

PykoBoxcTBysick  crathamu 176, 291 - 291%™  ApGurpaxuoro
npoleccyanbHoro kojekca Poccuiickoit ®enepanuu, CyneOHas KoJuierus 1O
skoHOMHUYeckuM criopaM Bepxosaoro Cyna Poccuiickoit denepannu,
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oripeaeinia:

omnpenenenne ApoutpaxHoro cyna Hosocubupckoii obnactu ot 30.08.2023 mo nemy
No A45-19015/2023 u noctaHoBieHre ApOutpaxHoro cyna 3anagHo-CuOupckoro
okpyra oT 14.12.2023 no Tomy e ey OTMEHUTb.

Jleno HampaBuUTh HAa HOBOE PACCMOTPEHHE B  ApOUTPaKHBIA  CyJ

HoBocubupckoit obnactu.
IIpencenarenbCTBYOMNMN CYyAbs M.B. IIponuna

Cynps A.T". IlepuryToB

Cynps H.B. Trotun
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