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Commercial Head Office
The restricted in : 29/08/2024

Having reviewed the documents and heard the report read by the presiding judge, Mr. Diaa Abdulmajid,
and after deliberation

Since the appeal has met all formal requirements.

The facts of the case, as evidenced by the appealed judgment and other documents, and to the extent
necessary for deciding the appeal, are as follows: The appellant company filed case No. 11 of 2024, Abu
Dhabi Commercial Arbitration Appeal, against the respondent company, seeking a ruling to invalidate the
judgment issued on June 5, 2024, in Arbitration Case No. 3 of 2023. In support of its claim, the appellant
stated that the arbitration panel at the Abu Dhabi Centre for Conciliation and Commercial Arbitration had
issued the aforementioned judgment in favor of the respondent, and that it was invalid because it was
based on an arbitration agreement that was not signed by the respondent's authorized legal
representative. The appellant company filed the case on August 14, 2024, which the court dismissed. The
appellant company then appealed this ruling by way of cassation in Appeal No. 902 of 2024, Abu Dhabi
Commercial Cassation. On September 19, 2024, the court dismissed the appeal. This latter ruling was
subsequently reversed, and the appeal was subsequently filed. Returning to this circuit - pursuant to the
decision of the Chief Justice issued on 12/16/2024 - a session has been scheduled to consider it.

The appellant company argues that the appealed judgment is flawed due to a violation of the law, an error
in its application, a corruption of reasoning, a deficiency in justification, and a violation of the right to
defense. In explaining this, it states that the arbitration award issued against it in favor of the respondent
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was based on an arbitration agreement that was not issued by its legal representative, but rather by its
CEO, even though it is a public shareholding company, and is represented by its chairman of the board of
directors, who is authorized by its articles of incorporation to have the right to agree to arbitration. Since
the latter did not issue anything indicating his approval of this agreement, nor did he authorize the CEO to
conclude it, the arbitration award is invalid. Since the appealed judgment rejected its claim to invalidate it
in violation of the provisions and rules of the arbitration law in this regard, it is flawed in a way that
warrants its reversal.

This objection is fundamentally sound, as it is an established principle that if the legislator imposes a
specific form for a contract, that contract is only valid if it fulfills that form. This is because the formality
imposed by law in this case is related to public order, given that when it is required, it aims to achieve a
public interest. If it is not required, the contract is void and has no legal existence, and any interested
party may assert its invalidity. The court may also, on its own initiative, rule on this invalidity. Furthermore,
the rule is that a void contract cannot be ratified, and Article 7 of Law No. 6 of 2018 concerning arbitration
stipulates that: '1- The arbitration agreement must be in writing, otherwise it is void. 2- An arbitration
agreement is considered to have fulfilled the writing requirement in the following cases...'This clearly and
unequivocally demonstrates that the legislator has mandated that the arbitration agreement be in writing
—whether by virtue of a specific clause in the main contract or by virtue of an agreement independent of
that contract. Whereas the legislator in the previous arbitration law required writing to prove the arbitration
agreement, Article 7 of the current law introduced a new requirement and a new provision, mandating that
the arbitration agreement be in writing and stipulating that failure to meet this condition results in invalidity.
Thus, the legislator has made writing a fundamental element without which an arbitration agreement is
invalid. Writing, therefore, becomes a condition for the formation of the agreement, not merely for its
proof. The legislator did not stipulate that the writing be in a specific form. An arbitration agreement is
considered written if it is contained in exchanged letters, electronic writing, or any other means mentioned
in the second paragraph of the aforementioned Article 7. Because this form required by this article serves
an external function, it does not replace the existence of intent, which is the essence of the contract and
upon which the form depends. An arbitration agreement, like any contract, requires—in addition to the
aforementioned writing requirement— The elements of consent, subject matter, and cause must be
present. Therefore, the elements and conditions required by law for all contracts must also be met,
including the legal capacity of the contracting parties. The legislator explicitly stipulated this in the section
on the specific legal capacity and capacity required, as applicable, for both parties to an arbitration
agreement. This is evident in Article 4 of the aforementioned Arbitration Law, which states that an
arbitration agreement is only valid if concluded by a natural person with the legal capacity to dispose of
rights, or by the authorized representative of a legal entity. The law stipulates that failure to conclude such
an agreement results in its invalidity. Since the legislator has prescribed invalidity for violating this latter
provision, ratification is not applicable, as a void contract cannot be ratified unless the law provides an
exception—for the sake of stability in transactions, the protection of third parties, or other general
principles. This exception is absent from the provisions of the aforementioned Arbitration Law.
Consequently, it is not permissible to argue, within the scope of disputes governed by this law, that the
mere presence of the legal representative of the legal entity during proceedings constitutes validity. The
arbitration dispute, even if the arbitration agreement was not issued by him, the purpose of the procedure
has been achieved. The matter is not related to a formal procedure for accepting the arbitration claim, or
for the commencement of the dispute, but rather it is related to a voluntary agreement that activates the
jurisdiction of a body that did not originally have this jurisdiction. Therefore, the condition of writing, and
the condition of capacity or standing, which are required for the establishment of this agreement justifying
that jurisdiction, were considered by the legislator to be two essential pillars necessary for its conclusion,
and it is invalidated by their absence, according to the explicit text of Articles 4 and 7 mentioned above. It
is also not permissible to say - in this regard also - that the continuation of the legal representative of the
legal entity in the arbitration proceedings with his knowledge that the agreement was issued by someone

2/4



who did not have the capacity to conclude it, is considered a waiver by him of his right to object to this
violation pursuant to Article 25 of the aforementioned Arbitration Law, because the assumption of this
waiver was made by the legislator in that article on the condition that the violation to which the waiver is
made relates to a factual or legal matter that may be agreed to be deviated from. And since it is clear from
the meaning of the aforementioned wording of Article Four and what it stipulated regarding the invalidity of
an arbitration agreement if the person who concluded it lacked the necessary legal capacity and standing
to act in that regardThe right under discussion is that its text is not supplementary to the will of the
arbitrators, but rather a mandatory provision. Therefore, it cannot be violated. Consequently, this article,
whose text pertains to the formation and legal existence of the arbitration agreement, and not to any
violations that may occur after its formation, necessarily implies that the issuance of this agreement in
writing by an unauthorized party is not validated by the lack of objection or silence of the authorized party,
even if that silence is explicit or implicit. It is not permissible to rely on general legal principles in this
regard by claiming that the principal may ratify an action taken by their agent outside the scope of their
agency, that subsequent ratification is equivalent to prior agency, and that the party claiming ratification
must prove the action or statement issued by the principal that explicitly or implicitly indicates ratification.
This is because the aforementioned mandatory rule, which is included in the Arbitration Law, is a specific
legal rule. General legal principles cannot be applied in contravention of its provisions. To argue otherwise
is a clear violation of the purpose for which it was established. Since this aligns with the general logic of
the law, it is not overlooked Regarding the legislator's view when he stipulated — in the text of the second
paragraph of Article 61 of the Civil Procedure Law — that the agent's acknowledgment of arbitration must
be by virtue of a special authorization from the principal, and this view is further reinforced by the
implication of the wording of the text in the aforementioned Article Four and its indication, which indicate
that it is not permissible to argue that whoever concluded the arbitration agreement on behalf of the legal
entity was authorized orally or by implication by its legal representative, but rather it must be by
authorization or power of attorney that fulfills the same formal requirement imposed on the legal
representative himself, which is writing — because if the law stipulates a specific form for a particular act,
then the authorization or power of attorney for it must be done in the same form due to the unity of the
rationale in both cases — so if the form of the subsequent power of attorney is valid, it is considered as
written approval from the principal who has the capacity to conclude the agreement in the first place — and
this is a form that is broad enough to include the cases mentioned by the legislator, for example, in the
second paragraph of the aforementioned Article Seven — provided that that authorization or that power of
attorney — as the case may be — was done and fulfilled the requirement of writing before the arbitration
panel decided on the dispute. Arbitration, because concluding the agreement in this manner is the basis
of its jurisdiction and the reason for its authority, therefore the legislator has required that the basis of its
authority and the evidence of the legitimacy of its ruling be sound. If it is not so, then its ruling is issued by
a body that has no authority to decide that dispute, because arbitration derives its binding force from the
will of its parties and their written agreement to adopt it. The arbitrators decide the dispute between them
on this basis, and as an exception, since it is a dispute that was originally within the jurisdiction of the
ordinary courts with general jurisdiction. Therefore, if the arbitration panel decides that dispute without a
written agreement or with an agreement whose issuance or the issuance of the authorization or power of
attorney for it has not been proven in writing, from the legal representative of the legal entity authorized to
conclude the agreement to arbitrate, then it is a deprivation of the jurisdiction of the ordinary courts, which
entitles the person with standing to turn his face to the appellate circuit competent in that body, by
requesting the annulment of the arbitration award due to the invalidity of the agreement on it. And the
legislator - according to the text of Article 53 of the Arbitration Law - has placed the burden of proof on the
party requesting annulment in this case. In the specifics of the current dispute, the burden of proof lies
with him to demonstrate that he is the legal representative of the appellant company and authorized to
conclude the arbitration agreement regarding any of its rights. Given this, and as is evident from the
records of the Appeals Board's decision issued on 11/12/2024, he based his ruling on...By reversing the
ruling issued in this appeal on 19/9/2024, the court found that the executive director of the appellant
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company lacked the capacity to represent it in concluding the arbitration agreement between it and the
respondent, and that its legal representative, who is authorized to dispose of its rights and conclude
arbitration agreements on its behalf in accordance with the Companies Law and in accordance with its
articles of incorporation, is the chairman of its board of directors, and that the appellant’s continuation of
the arbitration proceedings and its lack of objection does not constitute a waiver of its plea of invalidity of
the agreement for this reason, and based on this, it ruled to reverse that previous ruling which upheld the
appellate ruling issued rejecting the appellant’s claim of invalidity of the arbitration award. Therefore, this
court submits to the decision of the appeal panel and is bound by those reports and is inextricably linked
to its operative part, which necessitates reversing the appealed ruling for this reason without the need to
examine the remaining grounds of appeal.

Since the subject of case No. 11 of 2024, Abu Dhabi Commercial Arbitration Appeal, is ready for
adjudication, and for the reasons mentioned above, it is necessary to rule that the arbitration award
issued by the Arbitration Panel of the Abu Dhabi Center for Conciliation and Commercial Arbitration on
5/6/2024 in Arbitration Case No. 3 of 2023 is invalid, with the defendant being obligated to pay the fees
and expenses and the sum of three hundred dirhams for the attorney’s fees for the plaintiff company.
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