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rectly positioned as alternates to the County
Attorney position. In addition, all three
plaintiffs advised the Legislature or Commis-
sions set up by the Legislature or County
Executive, both of which are elected: Final-
ly, the Legislature, which has perhaps the
best knowledge of the responsibilities in-
volved in the positions it created, designated
these positions both as “policymaking” 8 and
as exempt from civil service status. It is, in
our view, a fair conclusion that the Assistant
County Attorneys here, because of the dis-
cretion with which they are charged, and
because of their authority to act on behalf of
the County, are politically accountable to the
Legislature and the County Executive such
that their loyalty helps ensure that the man-
date of the electorate is effectively carried
out.

We hold that the Assistant Rockland
County Attorneys are, for the reasons set
forth above, exempt from First Amendment
protection against politically motivated dis-
missal. The judgment of the district court is
therefore vacated. We remand with  di-
rection. to enter judgment in favor of the
defendant, the County of Rockland. Costs
shall be assessed against the appellees.

Judgment REVERSED.
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Following its spin-off, former -wholly
owned subsidiary brought suit against its

8. Section 66-9 of the Rockland County Code
requires that the legislature annually designate,
by resolution, persons who hold “policy-making
positions” in the County. Those persons are
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former parent to. disqualify parent’s outside
auditor as arbitrator of dispute over parent’s
allocation of certain pension-related assets
and liabilities. The District Court for the
Southern District of New York, Michael B.
Mukasey, J., 913 F.Supp. 826, granted sum-
mary judgment for parent, and subsidiary
appealed. The Court of Appeals, Lumbard,
Circuit Judge, held that: (1) auditor could not
be removed for partiality before award had
been rendered, and (2) district court’s finding
that auditor’s conduet did not constitute evi-
dent partiality would not be binding in any
future proceeding, whether under doctrine of
issue preclusion or as law of the case.

Affirmed.

1. Arbitration =26

Under Federal Arbitration Act, auditor
designated by contract governing spin-off of
subsidiary to arbitrate dispute over parent’s
allocation of certain pension-related assets
and liabilities could not be removed, before
award had been rendered, on ground that
evident partiality was demonstrated by audi-
tor’s continued relationship with parent as its
regular outside auditor or on ground of assis-
tance it lent parent in determining account-
ing treatment for spin-off, where subsidiary
was fully aware of auditor’s relationship with
parent when distribution agreement was exe-
cuted. 9US.CA.§ 2.

2. Judgment ¢=713(1), 720

Under New York law, issue preclusion
applies only if issue was clearly raised in
prior proceeding and decided against party
to be precluded, where party to be precluded
had full and fair opportunity to contest prior
determination.

3. Judgment &828.16(2)

Under New York law designated in
choice-of-law provision of agreement govern-
ing spin-off of wholly owned subsidiary, dis-

then subject to the financial disclosure require-
ments of the Code. The Resolution adopted by

the Legislature pursuant to this law included
plaintiffs’ positions on the list of policymakers.
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trict court’s finding, in declining to disquali-
fy parent’s outside auditor as arbitrator of
dispute over parent’s allocation of certain
pension-related assets and labilities, that
auditor’s eonduct did not constitute evident
partiality, was not binding in any future pro-
ceeding under doctrine of issue preclusion;
once judge determined that Federal Arbitra-
tion Act (FAA) gave him no authority to
remove arbitrator, his' further ruling on par-
tiality was in no way essential to his deci-
sion, and Court of Appeals had no oceasion
to review judge’s findings. 9 US.CA. § 2.

4. Judgment =724

.Under New York law, -in order for issue
to have been clearly raised -and decided, as
required for issue preclusion to apply, it
must have been material to first action or
proceeding and essential to decision rendered
therein. - S

5. Judgment €=>713(1)

Under New York law, party cannot be
considered to have had full and fair opportu-
nity to litigate issue, and issue preclusion
cannot apply, if there is inability to obtain
appellate review or there has been no review,
even though appeal was taken.

6. Courts 99(6)

Under New York law designated in
choice-of-law provision of agreement govern-
ing spin-off of wholly owned subsidiary, dis-
trict court’s finding, in declining to disquali-
fy parent’s outside auditor as arbitrator of
dispute over parent’s allocation of certain
pension-related assets and liabilities, that
auditor’s conduct did not constitute evident
partiality, was not binding in any future pro-
ceeding as law of the case, where subsidiary
challenged district court’s findings at very
first opportunity for appeal and Court of
Appeals had not passed upon the challenged
findings.

7. Courts €=99(1) .

Under doctrine ‘of law of the case in
New York, legal decision made at one stage
of litigation, unchallenged in subsequent ap-
peal when opportunity to do so existed, be-
comes law of the case for future stages of
same litigation, and parties are deemed to

have waived right to challenge that decision
at later time.

Terence M. Murphy, New York City
(Jones, Day, Reavis & Pogue, New York
City, Andrew W. Hayes, Chrysta L. Castafie-
da, of counsel), for Plaintiff-Appellant.

R. Paul Wickes, New York City (Shearman
& Sterling, New York City, Stuart J. Baskin,
Kathryn Tabner, Amanda J. Gallagher, of
counsel), for Defendant-Appellee.

Before: LUMBARD, FEINBERG and
WALKER, Circuit Judges.

LUMBARD, Circuit Judge:

Plaintiff-appellant Aviall is a former whol-
Iy-owned subsidiary of  defendant-appellee
Ryder. Following a spin-off of Aviall to Ry-
der’s shareholders, Aviall disputed Ryder’s
allocation of certain pension-related assets
and liabilities in the spin-off. Pursuant to
the contract governing the spin-off, Aviall
sought arbitration of the dispute before
KPMG Peat Marwick (“KPMG”), Ryder’s
outside auditor. Subsequently, however, Av-
iall brought this suit in the Southern District
of New York (Michael B. Mukasey, J.) to
disqualify KPMG as arbitrator, claiming that
KPMG was partial to Ryder on account of its
business relationship with Ryder, and that
KPMG had assisted Ryder in preparing for
the arbitration. Judge Mukasey granted
summary judgment to Ryder, Aviall, Inc. v.
Ryder System, Inc, 913 F.Supp. 826
(S.D.N.Y.1996), and Aviall appeals. We af-
firm.

Ryder operates a variety of transportation
businesses, which for many years included
businesses that provided aviation services.
In June of 1993, Ryder decided to divest
itself of its aviation-related businesses. In
December 1993, after consolidating those
businesses in Aviall, Ryder spun off Aviall to
Ryder’s shareholders. The terms of the
spin-off were set forth in a Distribution and
Indemnity Agreement and three other docu-
ments (collectively, the “Spin-Off Docu-
ments”) executed by the two companies. Al-
though Aviall was not able to negotiate the
terms of the Distribution Agreement, which
was signed on Aviall’s behalf by a Ryder
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officer, the Ryder. officer was also an officer
and director of Aviall. Aviall's directors
unanimously consented to the Distribution
Agreement.

Under the Distribution Agreement, Aviall
was intended to have a net worth of $314
million at the time of the spin-off. . Section
3.03 of the Distribution Agreement therefore
provided for preparation of a Distribution
Statement, which would set forth the amount
of dividends and debt repayments from Av-
iall to Ryder necessary to reduce Aviall’s net
worth. to the intended amount. - Section
3.03(c) provides that ‘

[i}f there are any items related to the

Distribution Statement which are in' dis-

pute, then such items shall be submitted to

KPMG Peat Marwick ... for:resolution.

At the time, KPMG was outside auditor to
both companies. Shortly after the spin-off,
however, Aviall replaced KPMG with a dif-
ferent outside auditor.

Section 3.03(c) differs from provisions in
the Spin-Off Documents for resolution of

other disputes. Under section 3.11(n) of the -

Distribution Agreement, for example, any
dispute over the amount owed by Aviall to
Ryder from the proceeds of the sale of cer-
tain Aviall businesses is to be submitted to
KPMG only :

if, at the time of such dispute, [KPMG] are
the independent auditors for both Ryder
and Aviall.... 1If, at the time of such
dispute, [KPMG] are not the independent
auditors for both Ryder and Aviall, then
the parties shall select another nationally
recognized certified public accounting firm,
which does not serve as independent audi-
tors for either Ryder or Aviall, to resolve
any such dispute.

Similarly, under section 5.04 of another Spin—
Off Document, the Tax Sharing Agreement,
any disputes relating to that agreement
“shall be resolved by a ‘Big Six’ public ac-
counting firm or a law firm satisfactory to
Ryder and Aviall.” '

Ryder had originally intended to transfer
to Aviall all pension assets, obligations, and
expenses associated with Aviall employees.
Because the pension plan was underfunded,
however, the Pension Benefit Guaranty Cor-
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poration refused to permit such a transfer.
Ultimately, under:the Distribution Agree-
ment Ryder retained all pension assets and
obligations of Aviall employees up to the date
of the spin-off, while Aviall would be respon-
sible for all post-divestiture pension benefits.
Ryder therefore recorded the Aviall pension
liabilities it assumed as a prepaid expense
asset, on Aviall's balance sheet. This in-
creased by $17.6 million the amount Aviall
transferred to Ryder to reduce Aviall's net
worth to its intended amount.:

Before settling on this accounting treat-
ment, Ryder discussed the issue with Rich-
ard Hamlin, its engagement partner in
KPMG’s Miami: office, and Hector Mojena,
Hamlin’s then-senior manager and now part-
ner. Hamlin and Mojena in turn asked
KPMG’s Department of Professional Practice
in New York to approve the treatment, and
John Deming of that department prepared a
Record Of Inquiry which did so. Hamlin and
Mojena eventually certified Ryder’s 1993 fi-
nancial statements, while Bruce Piller of
KPMG’s Dallas office did the same for Av-
iall’s - statements. ‘In December 1993 the
spin-off was executed, and shortly thereafter
Aviall replaced KPMG as its independent
auditor. »

In November 1994, Aviall informed KPMG
that it disputed the allocation of the pension
benefits and, pursuant to section 3.03(c), re-
quested that KPMG arbitrate the dispute.
Andrew Capelli, a partner in KPMG’s De-
partment of Professional Practice, was select-
ed to arbitrate the dispute, apparently by
Hamlin, KPMG’s Ryder engagement part-
ner. Capelli drafted and signed an engage-
ment letter which represented that

certain partners and employees of [KPMG]

have or had an existing or prior relation-

ship with Ryder and Aviall but will in no
way be involved in this engagement in any
manner.

The letter also represented that “there will
be no exparte [sic] communications with re-
speet to any aspect of this engagement.”
The parties never signed the letter, however,
because in early December Aviall requested
that KPMG withdraw as arbitrator.

About this time, Hamlin—nmow a member
of KPMG’s board of directors—contacted Ca-
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pelli seeking names of pension aceounting
experts that Ryder might consult. Capelli,
who may have been unsure of the purpose
for which Hamlin sought the names, provided
the names of two people who sat with him on
the American Institute of Certified Public
Accountants Employee Benefit Plans Com-
mittee. Hamlin, Mojena, and Deming also
provided some unspecified assistance to Ry-
der in preparing for the arbitration. In late
1994, Piller, the KPMG partner who certified
Aviall’'s 1993 year-end financials incident to
the spinoff, also provided confidential papers
from Aviall’s file to Hamlin and Mojena, both
of whom he knew to be assisting Ryder in
connection with the arbitration. KPMG’s as-
sistance in connection with the arbitration
ceased around the beginning of 1995, shortly
after Aviall requested that KPMG withdraw.
- Except for the conversation with Hamlin re-
garding experts, Capelli had no contact with
Hamlin or anyone else concerning the merits
of the dispute.

- In February 1995, after KPMG refused to
withdraw as arbitrator, Aviall filed a com-
plaint seeking a declaration that KPMG
could not arbitrate the underlying dispute.
Ryder then moved to dismiss the complaint
under Fed.R.Civ.P. 12(b)(6), or, in the alter-
native, to stay the litigation pending the out-
come of arbitration. Following discovery
and before disposition of the 12(b)(6) motion,
Aviall moved for summary judgment and Ry-
der cross-moved for summary judgment. On
February 7, 1996, the district court granted
summary judgment for Ryder. Judge Muka-
sey held that Aviall’s action was premature
because the Federal Arbitration Act (the
“FAA”), 9 US.C. § 1 et seq, permits pre-
award removal of an arbitrator only “when
the court concludes that one party has de-
ceived the other, that unforeseen intervening
events have frustrated the intent of the par-
ties, or that the unmistakable partiality of
the arbitrator will render the -arbitration a
mere prelude to subsequént litigation.” : 913
F.Supp. at 836. He also ruled that even
were the “evident partiality” standard for
vacatur of an award under § 10(a)(2) of the
FAA to apply, Aviall had not demonstrated
that KPMG was evidently partial. 913
F.Supp. at 835-36.

[11] On appeal, Aviall argues that
KPMG@’s relationship with Ryder as its regu-
lar outside auditor, as well as KPMG’s con-
duct in connection with this dispute since it
arose, demonstrate partiality which disquali-
fies KPMG from arbitrating the dispute. We
agree with the district court that neither
KPMG’s relationship with Ryder, nor its con-
duct in connection therewith, is a valid
ground for removing KPMG before an award
has been rendered.

“This dispute is governed by the FAA, un-
der which

[a] written provision in any ... contract
evidencing a- transaction involving com-
merce to settle by arbitration a controver-
sy thereafter arising out of such contract
or transaction ... shall be valid, irrevoca-
ble, and enforceable, save upon such
grounds as exist at law or in equity for the
revocation of any contract.

9 US.C. § 2. Although the FAA provides
that a court can vacate an award “[wlhere
there was evident partiality or corruption in
the arbitrators,” id. § 10(a)(2), it does not
provide for pre-award removal of an arbitra-
tor. Thus, an agreement to arbitrate before
a particular arbitrator may not be disturbed,
unless the agreement is subject to attack
under general contract principles “as exist at
law or in equity.” - Id. § 2. Indeed, we have
stated in dicta that “it is well established that
a district court cannot ‘entertain an attack
upon the qualifications or partiality of arbi-
trators until after the conclusion of the arbi-
tration and the rendition of an award.” Mq-
chaels v. Mariforum Shipping, S.A., 624
F.2d 411, 414 n. 4 (2d Cir.1980); see also
Florasynth, Inc. v. Pickholz, 750 F.2d 171,
174 (2d Cir.1984) (“The Arbitration Act does
not provide for judicial scrutiny of an arbitra-
tor’s qualifications to serve, other than in a
proceeding to confirm or vacate an award,
which necessarily oceurs after the arbitrator
has rendered his service.”) Distriet courts
within . this circuit have so held on at least
two occasions. * See Alter v. Englander, 901
F.Supp. 151, 153 (S.D.N.Y.1995); Marc Rich
& Co. v. Transmarine Seaways Corp., 443
F.Supp. 386, 387 (3.D.N.Y.1978).

Although Aviall points to cases in which an
arbitrator was removed prior to arbitration
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on account of a relationship with one party to
the dispute, see Erving v. Virginia Squires
Basketball Club, 349 F.Supp. 716 (E.D.N.Y.),
affd, 468 F.2d 1064 (2d Cir.1972); Masthead
Mac Drilling Corp. v. Fleck, 549 F.Supp. 854
(S.D.N.Y.1982); Cristina Blouse Corp. v. In-
ternational Ladies Garment Workers’ Un-
ion, Local 162, 492 F.Supp. 508 (S.D.N.Y.
1980), those cases simply manifest the FAA’s
directive that an agreement to arbitrate shall
not be enforced when it would be invalid
under general contract principles. In Erv-
ing, for example, the basketball star Julius
Erving had entered into a contract which
provided for arbitration by the Commissioner
of the American Basketball Association.
When the dispute arose, a new Commission-
er—who was a partner of the law firm repre-
senting the defendant—had been appointed,
resulting in frustration of the parties’ con-
tractual intent to submit their dispute to a
neutral expert. Accordingly, the district
court reformed the contract by substituting a
mneutral arbitrator in the Commissioner’s
stead. 349 F.Supp. at 719. See Marc Rich,
443 F.Supp. at 388 (distinguishing Erving as
a case of reformation).

Similarly, in Masthead Mac, the contractu-
ally-designated arbitrators were business as-
sociates of the defendant. The plaintiff,
however, claimed not that the FAA allows
automatic removal of such an arbifrator, as
Aviall claims here, but that defendant fraud-
ulently induced the plaintiff to enter into the
contract by -concealing the arbitrators’ rela-
tionship with the defendant. Therefore, the
district court—ultimately with the consent of
both parties—designated a neutral arbitra-
tor. 549 F.Supp. at 856; see also Cristina
Blouse, 492 F.Supp. at 510-11 (reforming
contract to remove arbitrator who, undis-
closed to plaintiff, was former lawyer for
defendant).

The only case cited by Aviall in which the
court removed an arbitrator whose relation-
ship to one party was disclosed and foreseen
is Third Nat’l Bank v. WEDGE Group Inc,
749 FSupp. 851 (M.D.Tenn.1990). In
WEDGE, the arbitration provision at issue
provided that the dispute would be submitted
for resolution “to the certified public acecount-
ing firm retained by WEDGE at the time of
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such referral.” Id. at 853 n. 1. The plaintiff
objected to arbitration, asserting, inter aliq,
that Ernst & Young, the accountant so desig-
nated, would be unable to render an unbiased
award on account of its fiduciary duty to
WEDGE. The court allowed arbitration to
proceed, subject to appointment of a neutral
arbitrator. Id. at 855. Like the district
court, we do not find WEDGE persuasive.
In support of its determination that Ernst &
Young could be removed as arbitrator, the
WEDGE court cited as authority only our
decision in Erving, and Masthead Mac. As
our discussion above indicates, however, we
do not read those decisions as supporting the
result in WEDGE. Rather, the touchstone
in each of those cases was that the arbitra-
tor’s relationship to one party was undis-
closed, or unanticipated and unintended,
thereby invalidating the contract.

Here, in contrast, Aviall was fully aware of
KPMG’s relationship with Ryder when: the
Distribution Agreement was executed. The
Distribution Agreement also clearly contem-
plated that KPMG would arbitrate the dis-
pute even were it no longer to be outside
auditor to both companies; unlike § 3.11(n),
or § 5.04 of the Tax Sharing Agreement,
§ 3.03(c) designates KPMG regardless of
whether it is outside auditor to both, or
either, of the companies. Admittedly, as a
wholly-owned subsidiary, Aviall played no
role in the drafting of the Distribution
Agreement and had no power to bargain over
its terms. But that in no way points to any
infirmity in the contracting process, for Ry-
der was obligated to draft those terms in the
manner most advantageous to its sharehold-
ers, who would also be the shareholders of
Aviall immediately following the spin-off.
See Anadarko Petrolewm Corp. v. Panhandle
Eastern Corp., 545 A.2d 1171 (Del.1988) (in
spin-off  transaction, officers of subsidiary
owe fiduciary duty only to parent corpora-
tion, and neither parent nor subsidiary’s offi-
cers owe duty to prospective stockholders of
subsidiary). Thus, Aviall can hardly object
to the Distribution Agreement being en-
foreed according to its terms. See Merit Ins.
Co. v. Leatherby Ins. Co., 714 F.2d 673,.679
(7th Cir.1983) (“The parties to an arbitration
choose their method of dispute resolution,
and can ask no more impartiality than in-
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heres in the method they have chosen.”) (in-
ternal quotation marks omitted), modified on
other grounds, 728 F.2d 943 (Tth Cir.1984);
¢f. Westinghouse Elec. Corp. v. New York
City Transit Auth, 82 N.Y.2d 47, 603
N.Y.S.2d 404, 623 N.E.2d 531 (1993) (arbitra-
tion agreement designating employee of a
party to the dispute as arbitrator is not
against New York public policy).

The FAA’s lack of provision for pre-award
removal of an arbitrator likewise prevents us
from removing KPMG on account of whatev-
er assistance it may have lent to Ryder so far
in connection with the arbitration. Awviall
points us to no authority to the contrary.
Thus, Aviall’s evidence of any such conduct
by KPMG is not material, and cannot defeat
Ryder’s summary judgment motion.: See
Anderson v. Liberty Lobby, Inc, 477 US.
242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202
(1986) (“As to materiality ... [oluly disputes
over facts that might affect the outcome of
the suit under the governing law will proper-
ly preclude the entry of summary judg-
ment.”) Aviall, of course, remains free to
challenge on the ground of evident partiality
any award ultimately rendered by KPMG.
See 9 U.S.C. § 10(2)(2).

In this regard, Aviall expresses fear that
because the district court ruled as a matter
of law that KPMG’s conduct did not consti-
tute evident partiality, Ryder might attempt
to use that ruling to preclude Aviall from
bringing a post-award challenge. We think
this concern is unfounded, because Judge
Mukasey’s findings would not be binding in
any future proceeding, whether under the
doctrine of issue preclusion or as law of the
case.

[2] Under New York law, which the par-
ties designated in the Distribution Agree-
ment’s choice-of-law provision, issue preclu-
sion applies only if the issue was “clearly
raised in a- prior proceeding and decided
against [the party to be precluded] where the
party to. be precluded. had: a full and. fair
opportunity to contest the prior determina-
tion.” Weiss v. Manfredi, 8 N.Y.2d 974,
976, 616 N.Y.S.2d 325, 639 N.E.2d 1122
(1994). Any attempt to grant preclusive ef-
fect to the district court’s evident partiality
ruling would fail both prongs of this test.

[3,4] First, in order for the issue to have
been clearly raised and decided, it “must
have been material to the first action or
proceeding and essential to the decision ren-
dered therein.” Ryan v. New York Tel. Co.,
62 N.Y.2d 494, 500, 478 N.Y.S.2d 823, 467
N.E.2d 487 (1984). Here, Judge Mukasey
had already correctly determined that the
FAA gave him no authority to remove
KPMG for its conduect. As such, his further
ruling that Aviall had not shown evident
partiality on KPMG’s part “if [that standard]
did apply at this stage of the proceedings,”
913 F.Supp. at 835, was in no way essential
to his decision. See Fletcher v. Atex, Inc., 68
F.3d 1451, 1457 (2d Cir.1995) (refusing to
give preclusive effect, under New York law,
to finding which was not essential to the
prior judgment).

[51 Additionally, as we have recently not-
ed, a party cannot be considered to have had
a full and fair opportunity to litigate an issue,
and issue preclusion cannot apply, “if there is
an inability to obtain [appellate] review or
there has been no review, even though an
appeal was taken.” Johnson v. Watkins, 101
F.3d 792, 795 (2d Cir.1996). As we have no
occasion to review Judge Mukasey’s findings,
they cannot have any preclusive effect in any
subsequent action. See also Gelb v. Royal
Globe Ins. Co., 798 F.2d 38, 45 (2d Cir.1986)
(“if an appeal is taken and the appellate court
affirms on one ground and disregards the
other, there is no collateral estoppel as to the
unreviewed ground”).

[6,71 Judge Mukasey’s findings likewise
would not be binding as law of the case.
Under the doctrine of law of the case, “‘a
legal decision made at one stage of litigation,
unchallenged in a subsequent appeal when
the opportunity to do so existed, becomes the
law of the case for future stages of the same
litigation, and the parties are deemed to have
waived the right to challenge that decision at
a later time.”” . Nortk River Ins. Co. v. Phil-
adelphia Reinsurance Corp., 63 F.3d 160,
164 (2d Cir.1995) (quoting Williamsburg
Wax Musewm, Inc. v. Historic Figures, Inc.,
810 F.2d 243, 250 (D.C.Cir.1987)), cert. de-
nied, — U.S. —— 116 S.Ct. 1289, 134
L.Ed.2d 233 (1996). Aviall, however, did not
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let the district court’s findings go unchal-
lenged; rather, it vehemently challenged
them at the very first opportunity for appeal.
It therefore cannot in any way be deemed to
have waived the right to challenge them la-
ter. Ordinarily, of course, a timely challenge
on appeal leads to a resolution which would
foreclose the need for any future challenge.
But, as with issue preclusion, when there has
been no review even though an appeal has
been taken, it is equivalent to the party not
having had an opportunity to appeal, and
prevents the challenged decision from be-
coming the law of the case. As we have not
passed upon the challenged findings, they
cannot become the law of the case and Aviall
will not be bound by them in any future
stage of the proceedings. We therefore af-
firm the judgment of the district court.
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Former employee brought action against
former employer alleging claims including
violations of Age Discrimination in Employ-
ment Act (ADEA) and violations of New
York State Human Rights Law (NYSHRL).
The United States District Court for the
Southern District of New York, Robert P.
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Patterson, Jr., J., 1994 WL 184670, granted
defendants partial summary judgment as to
all claims except ADEA and NYSHRL
claims. Following dismissal of ADEA claim,
and entry of judgment in favor of employee
on NYSHRL claim, the District Court, Ha-
rold Baer, Jr., J.,, 901 F.Supp. 166, denied
employee’s motion for attorney fees under
ADEA and remitted damages from $750,000
to $75,000. Employee appealed. The Court
of Appeals, McLaughlin, Circuit Judge, held
that: (1) employer was not unjustly enriched
by contract in which employee agreed to
unconditionally assign inventions created by
him to employer; (2) employer did not dis-
charge employee for purpose of interfering
with pension plan rights, so as to violate
Employee Retirement Income Security Act
(ERISA); (3) employer’s alleged failure to
pay employee at appropriate salary level was
not a continuing violation of ADEA or
NYSHRL; (4) under NYSHRL, accrual of
employee’s back pay was tolled as of date
that he rejected employer’s offer of reinstate-
ment; (5) lay witness’ opinion testimony, that
age was a factor in employee’s termination,
was admissible; (6) district court did not com-
mit plain error in allowing employee to cross-
examine employer about its earnings and its
emissions problems at its plants; (7) employ-
ee was not entitled to attorney fees under
ADEA, where he prevailed- at trial only on
his NYSHRL claim; and (8) outright reduc-
tion of jury’s award through remittitur with-
out offering employee the option of new trial
on damages denied employee his -constitu-
tional right to jury trial.

Affirmed in part, vacated in part, and
remanded.

1. Implied and Constructive Contracts
&=60.1

Under New York law, contract in which
employee agreed to unconditionally assign
inventions created by him to employer was
not rendered ambiguous by contract’s failure
to contain provision specifying effect of em-
ployee’s termination on any claims he might
assert arising from inventions created by
him, and employer thus was not unjustly
enriched by assignment.



