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Publication of rulings

In the name of God, the most gracious, the most merciful

In the name of His Highness Sheikh Mohammed bin Rashid Al Maktoum, Ruler of Dubai
Court of Cassation

At the public session held on 28-11-2023 at the Court of Cassation in Dubai
Appeal No. 1406 of 2023, Commercial Appeal

:Appellant

WAA

:Appealed against

W. Kh

:The contested ruling

Appeal No. 2023/6 nullifies arbitration award dated 14-09-2023

| issued the following ruling

Having reviewed the electronic file and heard the summary report prepared and read at the hearing by the
presiding judge, Ahmed Mohamed Amer, and after deliberation, the facts—as evidenced by the appealed
judgment and other documents—are as follows: The respondent filed Case No. 6 of 2023 before the
Court of Appeal against the appellant, seeking a ruling to invalidate the arbitration award issued in
Arbitration Case No. 127 of 2020 (Dubai International Arbitration Centre) on February 6, 2023, which
ruled: 1) The arbitration panel's jurisdiction in disputes related to ALS Logistics Solutions Company; 2)
The respondent was ordered to pay financial compensation of AED 15 million; 3) The respondent was
ordered to pay the Centre's arbitration costs of AED 883,000; and 4) The respondent was ordered to pay
AED 374,063 in legal fees to the respondent. 5/ The respondent is obligated to pay interest at a rate of
5% on the awarded amounts, based on the claim that the aforementioned judgment was invalid for the
following reasons: 1- The arbitration clause lapsed due to the appellant's (referee's) waiver of the
arbitration clause by virtue of his counterclaim in Case No. 2073 of 2021, Partial Commercial Courts,
Sharjah. 2- The company at the heart of the dispute (ALS Logistic Solutions) was not included as a party
in the arbitration proceedings, which is a mandatory multi-party claim requiring the inclusion of all parties,
thus rendering the proceedings initiated by and against an unauthorized party. 3- The arbitration panel
lacked impartiality and independence by directing the appellant's (referee's) defense and requests. 4- The
judgment ruled on matters not requested by the appellant's (referee's) and violated the applicable legal
provisions. 5- The arbitration award was issued beyond the specified time limit. 6- The arbitration clause
was misinterpreted and applied to the parties' dispute despite not being applicable to it. 7- Issuing the
arbitration award based on a report from an expert appointed by the arbitration panel without the expert
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taking an oath before commencing their duties. 8- Hearing witnesses without administering an oath and
failing to uphold the principle of equality between the parties to the arbitration. 9- Ordering the appellant to
pay fees and expenses for the appellant's legal representative, which are not stipulated in the arbitration
agreement. 10- Exaggerating the fees and expenses of the arbitration panel. 11 - The court awarded 5%
interest on attorney fees, arbitration fees, and expenses without a request from the appellant.
Consequently, the lawsuit was filed. On February 24, 2023, the appellant filed an order before the Court of
Appeal in Arbitration Petition No. 34 of 2023 against the respondent, requesting ratification of the
aforementioned arbitration award. On February 27, 2023, the judge issued his decision ratifying the
arbitration award and ordering its execution. The respondent appealed this decision in Appeal No. 11 of
2023, challenging the execution or refusal of an arbitration award, based on the same grounds as the
aforementioned annulment action. After the court joined this challenge to the current case (annulment of
an arbitration award), it ruled on September 14, 2023, in Case No. 6 of 2023 (annulment of an arbitration
award), to annul the arbitration award issued in Case No. 127 of 2020 and to nullify its effects. In Appeal
No. 11 of 2023 -Appealing the execution or rejection of an arbitration award- by annulling the contested
decision, the appellant challenged this ruling by filing the present appeal with the Case Management
Office on 3/10/2023, requesting its reversal. The respondent's lawyer submitted a memorandum of
defense requesting the dismissal of the appeal. The appeal has met all formal requirements.The appellant
argues that the appealed judgment is flawed due to a violation of the law, an error in its application, a
corruption of reasoning, and a deficiency in justification. It ruled the arbitration award — the subject of the
case — issued by the Dubai International Arbitration Centre invalid on the grounds that the expert
appointed by the arbitration panel carried out his assigned task without taking the oath, and that the panel
issued its judgment on the merits based on that report. However, the rules of the Dubai International
Commercial Arbitration Centre issued by Decree No. 11 of 2007, which were agreed upon by the parties,
including Article 30, do not stipulate that the appointed expert must take an oath before performing his
task. Moreover, the respondent did not raise any objection to the expert carrying out his task without
taking the oath before, during, or after its completion. Therefore, the judgment considered the appointed
expert as a withess who must take the oath, and thus the judgment is flawed and warrants reversal. This
objection is valid, as it is established in the jurisprudence of this court that arbitration is an exceptional
method for resolving disputes, based on departing from ordinary litigation methods and the guarantees
they provide. It is limited to what the parties to a specific dispute intend by a special document, or it
extends to all disputes arising from a specific contract. The legislator's intent in arbitration is to minimize
grounds for invalidity by prioritizing the requirements for the validity of the procedural act over the reasons
for its invalidity or deficiency, considering that the purpose of the procedure is to place it in the service of
the right. It is also established that a procedure is not invalid unless the law expressly stipulates its
invalidity. The text in Article 2 of Decree No. 11 of 2007 approving the rules of arbitration at the Dubai
International Arbitration Centre - applicable to the case - states that ((Scope of application - If the parties
agree in writing to refer their current or future disputes to arbitration in accordance with the rules of the
Centre - Dubai International Arbitration Centre - this shall be considered an agreement to subject the
arbitration to these "rules"). The rules in force on the date of commencement of the arbitration
proceedings or the amended rules subsequently adopted, unless the parties agree to follow the rules in
force on the date of the arbitration agreement concluded between them.2- Arbitration is subject to the
rules of the Centre, which are complementary to any written agreement that includes what is referred to in
Article (2), paragraph (above). In the event of any conflict between these rules and any provision of the
law applicable to the arbitration, which cannot be overridden by agreement, that provision shall prevail.
The text in Article 17 of the same decree, which states that “1- The procedures followed before the Panel
shall be subject to the provisions of these rules. In the absence of a provision in these rules, they shall be
subject to any rules chosen by the parties or decided by the Panel if the parties do not agree,” indicates
that the procedural rules applicable to arbitration conducted through the Dubai International Arbitration
Centre are the rules stipulated in this system. In the absence of a provision therein, the procedural rules
agreed upon by the parties to the arbitration shall apply. In the absence of an agreement, the arbitral
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tribunal shall determine the procedures to be followed, provided that they do not contravene the
mandatory provisions of the applicable laws in force in the country, which cannot be overridden by
agreement; otherwise, the legal provision shall apply. The text in Article 30 of Decree No. 11 of 2007,
mentioned above, which The provisions applied to the arbitration proceedings in the present dispute
stipulate that "the panel may, after consulting with the parties, appoint one or more independent experts to
submit a report on specific matters defined by the panel. The parties shall be provided with a copy of the
document defining the expert's tasks, which the panel prepares after considering any observations
submitted by the parties. The expert shall sign a confidentiality undertaking." This means that if the
arbitration panel exercises its authority under the Procedural Rules of Arbitration of the Dubai International
Arbitration Centre (DIAC) — applicable to the arbitration proceedings — and appoints an expert to submit a
report on specific matters, it is not required to administer an oath to the expert before they perform their
duties, as there is no provision mandating or stipulating invalidity in such an oath. This is because Articles
93 and 94 of the Statutes of the Arbitration Agreement signed between the parties to the arbitration — the
parties to the case — on [date missing], stipulate this. In December 2017, it was determined that the
procedural rules applicable to the disputed arbitration were the rules of the Dubai International Arbitration
Centre. The arbitration panel of the Centre had commenced the arbitration proceedings in accordance
with Articles 93 and 94 of the Statutes of the aforementioned arbitration agreement, and pursuant to its
rules and procedures. By Procedural Order No. (4) issued on 10/28/2021, the panel appointed an expert
for the current arbitration proceedings. The expert commenced his assigned task without taking an oath.
The appellant appeared before him and presented his defense. The expert submitted a draft of his initial
report on 1/26/2022, to which the appellant submitted his comments. The expert addressed these
comments and submitted his final report on 3/4/2022. The arbitration panel granted the parties time to
respond, during which the appellant appeared before the panel and presented his defense on the subject
of the arbitration until the arbitral award was issued. On 6/2/2023, without adhering to the grounds raised
in the appeal, he waived this defense and cannot raise it for the first time before the court whose ruling is
being appealed. The failure of the expert appointed by the arbitration panel to take that oath does not
invalidate the work he performed or the ruling upon which the panel based its judgment. The appealed
ruling contradicted this view and ruled the arbitration award issued in Case No. 127 of 2020 null and void,
and in Appeal No. 11 of 2023 — Appeal for the Execution or Rejection of an Arbitration Award — the
decision was overturned.The appellant argues that, as evidenced by paragraphs (627) and subsequent
paragraphs of the arbitration award concerning the claimant's (defendant's) (appellant's) claim for
compensation, paragraphs 671 and 672 state that the arbitration panel reviewed the evidence and was
satisfied with the valuation method employed by the expert appointed by the panel in determining the
company's value. The panel concluded that the respondent (plaintiff's) (appellant's) responsibility for the
sharp decline in the company's value from (23) million in 2018/2019 to almost zero in 2012. The court
concludes that the arbitration panel, in determining the compensation awarded to the defendant, relied
solely on the report of the expert appointed by it, without considering any other evidence. It is clear from
the defendant's claims that the compensation claim was the primary and fundamental request in the
arbitration proceedings, and that the awarded compensation was based on the appointed expert's report.
Furthermore, the arbitration proceedings lack any indication of the expert's performance. The arbitrator
was not sworn in before undertaking the assigned task, contrary to the rules of arbitration at the Dubai
International Arbitration Centre, which are agreed to apply to arbitration. Furthermore, the arbitration
violated the provisions of the UAE Law of Evidence in Civil and Commercial Transactions, which is
applicable to the dispute and requires that withesses be heard after being sworn in. This requirement was
overlooked by the arbitral tribunal when appointing its expert. Therefore, the court rules the appealed
arbitration award null and void because it is based on evidence—the report of the expert appointed by the
arbitral tribunal—that violates a rule related to public order. Regarding the subject of Appeal No. 11 of
2023, concerning the enforcement or rejection of an arbitration award, and since the court, in its
reasoning regarding the aforementioned annulment action, concluded that the ratified and enforced
award, which is the subject of the appeal under consideration, is null and void, and since the ratified
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award is therefore void, the court rules to annul the appealed order. This constitutes a violation of the law
and an error in its application, rendering the ruling defective and necessitating its reversal for this reason
alone, without the need to examine the remaining grounds of appeal. Since Appeal No. 6 of 2023,
concerning the annulment of an arbitration award, and Appeal No. 11 of 2023, concerning a grievance
against the enforcement or refusal of an arbitration award, are both admissible, and in light of the
foregoing, they must be dismissed. For these reasons, the Court ruled: to overturn the appealed
judgment, and to order the respondent to pay the costs and two thousand dirhams in attorney's fees.
Regarding Appeal No. 6 of 2023, concerning the annulment of an arbitration award, and Appeal No. 11 of
2023, concerning a grievance against the enforcement or refusal of an arbitration award, the Court
dismissed both appeals and ordered the appellant in each to pay the appeal costs and one thousand
dirhams in attorney's fees.Since it is clear from the defendant's requests that the claim for compensation
is the primary and original claim in the arbitration case, and that the value of the compensation awarded
was based on the report of the appointed expert, and since the minutes of the arbitration proceedings
were devoid of any indication that the appointed expert had taken the legal oath before undertaking the
task assigned to him, contrary to what is stipulated by the rules of arbitration at the Dubai International
Arbitration Centre, whose provisions are agreed to be applied to arbitration, in addition to violating the
provisions of the Law of Evidence in Civil and Commercial Transactions of the United Arab Emirates,
which is applicable to the dispute and which requires hearing witnesses after they have taken the legal
oath, which the arbitration panel overlooked when assigning the expert appointed by it, the court rules that
the appealed arbitration award is invalid because it is based on evidence - the report of the expert
appointed by the arbitration panel - that is contrary to a rule related to public order. Regarding the subject
of Appeal No. 11 of 2023, concerning the enforcement or rejection of an arbitration award, and given that
the court, in the reasoning of its judgment on the aforementioned annulment case, concluded that the
ratified and enforced award, which is the subject of the appeal under consideration, was null and void,
and that the ratified award was therefore void, the court ruled to annul the appealed order. This
constitutes a violation of the law and an error in its application, rendering the judgment defective and
necessitating its reversal for this reason alone, without the need to examine the remaining grounds of
appeal. Furthermore, since the subject of Appeal No. 6 of 2023, concerning the annulment of an
arbitration award, and Appeal No. 11 of 2023, concerning the enforcement or rejection of an arbitration
award, are both admissible, and for the foregoing reasons, they must be dismissed. For these reasons,
the court ruled: to overturn the appealed judgment, and to obligate the respondent to pay the expenses
and the sum of two thousand dirhams for attorney fees, and in the subject of Appeal No. 6 of 2023
regarding the invalidity of an arbitration award, and Appeal No. 11 of 2023 regarding a grievance against
the execution or rejection of an arbitration award, to reject them and to obligate the appellant in each of
them to pay the appeal expenses and the sum of one thousand dirhams for attorney fees.Since it is clear
from the defendant's requests that the claim for compensation is the primary and original claim in the
arbitration case, and that the value of the compensation awarded was based on the report of the
appointed expert, and since the minutes of the arbitration proceedings were devoid of any indication that
the appointed expert had taken the legal oath before undertaking the task assigned to him, contrary to
what is stipulated by the rules of arbitration at the Dubai International Arbitration Centre, whose provisions
are agreed to be applied to arbitration, in addition to violating the provisions of the Law of Evidence in
Civil and Commercial Transactions of the United Arab Emirates, which is applicable to the dispute and
which requires hearing witnesses after they have taken the legal oath, which the arbitration panel
overlooked when assigning the expert appointed by it, the court rules that the appealed arbitration award
is invalid because it is based on evidence - the report of the expert appointed by the arbitration panel -
that is contrary to a rule related to public order. Regarding the subject of Appeal No. 11 of 2023,
concerning the enforcement or rejection of an arbitration award, and given that the court, in the reasoning
of its judgment on the aforementioned annulment case, concluded that the ratified and enforced award,
which is the subject of the appeal under consideration, was null and void, and that the ratified award was
therefore void, the court ruled to annul the appealed order. This constitutes a violation of the law and an
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error in its application, rendering the judgment defective and necessitating its reversal for this reason
alone, without the need to examine the remaining grounds of appeal. Furthermore, since the subject of
Appeal No. 6 of 2023, concerning the annulment of an arbitration award, and Appeal No. 11 of 2023,
concerning the enforcement or rejection of an arbitration award, are both admissible, and for the foregoing
reasons, they must be dismissed. For these reasons, the court ruled: to overturn the appealed judgment,
and to obligate the respondent to pay the expenses and the sum of two thousand dirhams for attorney
fees, and in the subject of Appeal No. 6 of 2023 regarding the invalidity of an arbitration award, and
Appeal No. 11 of 2023 regarding a grievance against the execution or rejection of an arbitration award, to
reject them and to obligate the appellant in each of them to pay the appeal expenses and the sum of one
thousand dirhams for attorney fees.For these reasons, the court ruled: to overturn the appealed judgment,
and to obligate the respondent to pay the expenses and the sum of two thousand dirhams for attorney
fees, and in the subject of Appeal No. 6 of 2023 regarding the invalidity of an arbitration award, and
Appeal No. 11 of 2023 regarding a grievance against the execution or rejection of an arbitration award, to
reject them and to obligate the appellant in each of them to pay the appeal expenses and the sum of one
thousand dirhams for attorney fees.For these reasons, the court ruled: to overturn the appealed judgment,
and to obligate the respondent to pay the expenses and the sum of two thousand dirhams for attorney
fees, and in the subject of Appeal No. 6 of 2023 regarding the invalidity of an arbitration award, and
Appeal No. 11 of 2023 regarding a grievance against the execution or rejection of an arbitration award, to
reject them and to obligate the appellant in each of them to pay the appeal expenses and the sum of one
.thousand dirhams for attorney fees
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