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In the name of God, the most gracious, the most merciful

In the name of His Highness Sheikh Mohammed bin Rashid Al Maktoum, Ruler of Dubai
Court of Cassation

At the public session held on 05-03-2025 at the Court of Cassation in Dubai

Appeal No. 24 of 2025, Commercial Appeal

:Appellant

Sh.KILLA.LLW.A?FD
A KKAAFED

:Appealed against

Z.LLAW

:The contested ruling

Issued in Appeal No. 2024/658 Commercial Appeal dated 26-12-2024
| issued the following ruling

Having reviewed the documents in the electronic appeal file and heard the report prepared and read in
court by the presiding judge, Mr. Mahmoud Abdel Hamid Tantawi, and after deliberation, the court finds
that the appeal has met all formal requirements. The facts of the case, as evidenced by the appealed
judgment and other documents, are as follows: The respondent (Zeppelin Geotechnical and Civil
Engineering LLC) filed Commercial Case No. (3836) of 2023 before the Dubai Court of First Instance on
September 4, 2023, seeking a judgment obligating the second appellant (Colarmac Heavy Industries
Construction and Contracting Company, Dubai Branch) and the first appellant (Acciona Construccione
SA, Dubai Branch) jointly and severally to pay her the sum of (1,151,122.81) dirhams plus legal interest at
a rate of 9% per annum from the date of the lawsuit until full payment. This claim was based on the fact
that the defendants jointly formed a consortium (named: Acciona-Colarmac Joint Venture for Civil Works)
for the Route 2020 Metro Line Project (Expo Link 2020), and, as the project contractor, contracted with
the plaintiff as a subcontractor. The plaintiff subcontracted certain works to the defendant under two
contracts as follows: 1- The first contract, No. 014/MSA/17/CWJV/R2020, dated 20/08/2017, was for the
execution of 2.6m diameter piling works for the Al-Qantara area with piers 3, at a value of (2,829,625.80)
dirhams, subject to reassessment. This contract stipulated that the subcontracting work commenced on
August 20, 2017, and the proposed completion date was January 29, 2019. During the execution of the
works assigned to the plaintiff, there were change orders amounting to (1,654,864.20) dirhams, and a
reassessed amount of (1,011,273.50) dirhams. Consequently, the total value of the final works assigned
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to the defendant under this contract was (5,495,763.50) dirhams, and the retained amount is 10% of the
total. The amended contract value, amounting to (424,975.29) dirhams, was supposed to be released
after the work assigned to the plaintiff was delivered without defects. However, the defendants have not
released the amounts held under this contract to date, despite the expiry of the liability period for defects.
2- The second contract, No. 023/MSA/17/CWJV/R2020, dated 09/11/2017, was for the execution of piling
works with diameters of 1.2m, 1.4m, and 2.0m in the low-rise area and the multi-pillar bridge in Zones 1
and 3, for a value of (2,611,839.60) dirhams, subject to reassessment. It was agreed in this contract that
the subcontracting work commenced on September 20, 2017, and the proposed completion date was
during 2019. During the execution of the work assigned to the plaintiff, there were change orders
amounting to (3,942,457.80) dirhams, and a reassessed amount of (759,763.34) dirhams. Therefore, the
total value of the final work assigned to the defendant under this contract is (7,314,060.74) dirhams, and
the retained amount is a maximum of 10% of the total amended contract value. (726,146.52) dirhams. It
was supposed that 50% of the withheld amount would be released after the issuance of the certificate of
acceptance of the works, and 50% a year after the issuance of that certificate. However, the defendants
have not released the withheld amount under this contract to date, despite the expiry of the liability period
for defects.Since the plaintiff has fulfilled all her contractual obligations arising from the aforementioned
first and second contracts, and has completed and delivered the contracted work, and since the liability
period for defects has expired, the defendants have continued to delay providing the plaintiff with the
certificates of work completion and releasing the total amount withheld for both contracts, amounting to
AED 1,151,122.81, as evidenced by the correspondence between the parties. Therefore, the plaintiff is
filing this lawsuit. The defendants have argued for the dismissal of the case due to the existence of an
arbitration clause. The Court of First Instance, on November 16, 2023, before ruling on the objection and
the merits of the case, appointed an engineering expert. After the expert submitted his report, the court
ruled on March 28, 2024, that the defendants must pay the plaintiff the sum of AED 1,151,121.81 (one
million, one hundred and fifty-one thousand, one hundred and twenty-one dirhams and eighty-one fils),
plus legal interest at a rate of 5% from the date of the legal claim, September 4, 2023, until full payment.
This ruling came after the court rejected the defendants' objection to the admissibility of the case due to
the existence of an arbitration clause. The defendants appealed this ruling in Appeal No. (658) of 2024
(Commercial Appeal). The Court of Appeal, on June 13, 2024, accepted the appeal in form and, on the
merits, overturned the appealed ruling and ruled again that the case was inadmissible due to the
existence of an arbitration clause. The plaintiff appealed this ruling by way of cassation under Appeal No.
(813) of 2024, Commercial Appeal. The Court of Cassation, on November 6, 2024, overturned the
appealed ruling and remanded the case to the Court of Appeal for a new hearing. This remand was based
on the lower court's failure to address the plaintiff's argument that the arbitration clause was invalid
because neither of the two subcontracts, which formed the basis of the claim, contained an arbitration
agreement. The plaintiff's representative had only signed the subcontract, while the addendum, the
general terms and conditions, and the arbitration clause contained therein were not signed by the plaintiff.
Furthermore, the subcontracts lacked any explicit reference to the arbitration clause in the general terms
and conditions. Following the remand, the Court of Appeal, on December 26, 2024, dismissed the appeal
and upheld the original ruling. The defendants appealed this ruling by way of the present appeal,
requesting its reversal, by means of a petition submitted electronically on January 9, 2025. The
respondent submitted a memorandum of reply on January 30, 2025, requesting in conclusion that the
appeal be dismissed, and followed it with another memorandum on February 25, 2025, which the court
disregarded because it was submitted after the legal deadline according to the text of Article (182/5) of the
Civil Procedures Law issued by Federal Decree-Law No. (42) of 2022. And when the appeal was
presented to this court in chambers, a session was set for its consideration.The appellants argue that the
appealed judgment suffers from flawed reasoning, inadequate justification, contradiction of established
facts, and violation of their right to a defense. The judgment upheld the lower court's ruling obligating them
to pay the respondent the awarded sum plus interest, after rejecting their plea of inadmissibility due to the
existence of an arbitration clause. The lower court reasoned that while the subcontract agreement
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included an arbitration clause in clause 15/1, the untranslated version of the contract only bore the seals
of the parties without the signatures of their representatives, thus rendering the clause inapplicable.
Furthermore, the remaining documents lacked any indication of authorized consent from the parties, and
the appellants contend that the contract's reference to annexes did not invalidate this. However, the two
subcontract agreements, which form the basis of the case, are signed and sealed by both parties, and the
first clause of each annex clearly states... (This addendum constitutes an integral part of the subcontract),
and each addendum stipulated in clause No. 15/1 thereof the arbitration clause, which confirms the
intention and will of the two parties from the beginning to consider the addenda to the subcontracts
(sealed without signature) as an integral part of these two contracts (signed by the two parties and sealed
with their seals). This statement does not affect the referral court’'s adherence to the Court of Cassation’s
ruling on the legal issue decided by the overturning ruling, because it is a general, abstract, and
established legal issue, which is that sealing the contract without a signature is not sufficient on its own to
recognize the arbitration clause and the clause is considered invalid. Since the appealed ruling
contradicted this view, it is flawed in a way that warrants its reversal. This objection is refuted, as it is
established in the jurisprudence of this court that if the judgment is overturned and the case is referred
back to the court of first instance that issued the appealed judgment to rule on it anew, then that court
must follow the ruling of the Court of Cassation on the legal issue that this court decided on, and that the
legal issue in this context is meant to be the fact that was presented to the Court of Cassation and on
which it expressed its opinion with insight and understanding, as its ruling on this issue has the force of
res judicata within the limits of what it has decided on, such that the referral court is prohibited, when
reconsidering that issue, from affecting this authority and must limit its consideration of it to the scope of
what the overturning judgment decided.Furthermore, in accordance with Articles (5) and (7) of Federal
Law No. (6) of 2018 concerning Arbitration, and as established by the jurisprudence of this Court,
arbitration is the selection by disputing parties of a neutral third party to adjudicate their dispute without
resorting to the courts. Arbitration is based on a contract that explicitly mentions it within its terms and
conditions, known as the arbitration clause. It may also arise from a specific existing dispute between the
parties, in which case it is called an arbitration agreement or arbitration pact. Arbitration is based on the
will of the parties, as expressed in their agreement to arbitrate. This agreement is the primary source from
which the arbitrator derives their authority to rule on the dispute, replacing the competent court. Therefore,
the legislator has surrounded it with certain safeguards, including that it can only be proven in writing. This
writing may be a document signed by both parties, or an exchange of letters, telegrams, or other written
means of communication between the parties, or it may be made electronically in accordance with the
rules in force in the country regarding electronic transactions, or it may be referenced in a written contract
to the provisions of a model contract, an international agreement, or any other document containing an
arbitration clause, provided that the reference is clear in considering this as such. The condition is part of
the contract, or it is included in the written memoranda exchanged between the parties during the
arbitration proceedings, or it is acknowledged before the court and one party requests that the dispute be
referred to arbitration without objection from the other party. Arbitration is based on two foundations: the
will of the disputing parties, represented by their agreement to arbitration, and the legislator's recognition
of this will by permitting recourse to arbitration. Without this permission, recourse to arbitration is not
possible, because administering justice is a right of the state through the judiciary, and no one can infringe
upon this right, as the judiciary is a manifestation of sovereignty. By agreeing to arbitration, the parties
grant the arbitrator the authority to adjudicate the dispute instead of the court that is originally competent
to do so. Arbitration is only valid if it is proven that the common will of the contracting parties expressly
intends to resort to it; it is not presumed, nor can it be inferred implicitly. Furthermore, there is no place for
the doctrine of apparent position in an agreement to arbitrate. Although it is established that if there are
annexes or schedules to the contract, it is not required that the two parties sign them, as it is sufficient for
the contract to stipulate that these schedules and annexes are an integral part of the contract signed
between the two parties, considering that these schedules and annexes are nothing more than a detailed
statement of what the two parties have agreed upon regarding essential matters, however, if those
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annexes include an exceptional condition such as an arbitration clause, then this condition shall not apply
to the two parties unless those annexes are signed by someone who has the capacity to dispose of the
disputed right, as each of the parties to the contract must verify the capacity and ability of the other party
to conclude this agreement, because an arbitration agreement is an exceptional way to resolve disputes,
which means the opponent waiving his right to bring the case to court, which may jeopardize his rights,
and therefore every condition it contains must be interpreted narrowly in a way that does not exceed the
intention of the contracting parties.Since that was the case, and the Court of Cassation had concluded in
its ruling issued on November 6, 2024, in Appeal No. (813) of 2024 Commercial, to overturn the appealed
ruling and to refer the case to the Court of Appeal to rule on it anew, based on the fact that merely
stamping the addendum to the contract containing the arbitration clause with the stamp of the respondent
without a signature is not sufficient on its own to consider this clause, rather the addendum containing the
arbitration clause must be signed by the legal representative of the respondent, in order to verify the
capacity and eligibility of the person who used this stamp in agreeing to arbitration, otherwise the clause
would be invalid due to the lack of signature on it by the person who owns it. Thus, the Court of
Cassation, by this ruling, has decided on a fundamental issue, which is that the arbitration clause
contained in the contract addendum will not be valid between the two parties as long as this addendum is
devoid of the signature of the respondent’s representative, as an exception to the established principle of
not requiring the signature of the two parties on an addendum to any contract, as it is sufficient to stipulate
in the contract that it is considered an integral part of the contract signed by the two parties. This is due to
the great importance of the arbitration clause as an exceptional clause, and the effect resulting from it in
excluding the jurisdiction of the state courts to resolve disputes between the two parties, which may
endanger their rights as previously explained. The appealed judgment adhered to this view and rejected
the appellants' objection to the admissibility of the case due to the arbitration agreement. This rejection
was based on the fact that, although the arbitration clause bore the respondent's seal, it lacked the
signature of her representative. Consequently, the clause was not binding upon her, as the remaining
documents failed to indicate that the arbitration agreement had been issued by someone with the
authority to do so. The appellants' subsequent argument, after the cassation and remand, that the
contract included a reference to the appendices was irrelevant, as this does not negate the requirement
that the seal on those appendices be accompanied by the signature of the respondent's legal
representative, as determined by the cassation judgment. Therefore, the judgment correctly applied the
law, rendering the grounds for appeal unfounded. For the foregoing reasons, the appeal must be
dismissed. Accordingly, the court ruled to dismiss the appeal and ordered the appellants to pay costs and
two thousand dirhams in attorney's fees, with the security deposit being forfeited.The appealed judgment
adhered to this view and rejected the appellants' objection to the admissibility of the case due to the
arbitration agreement. This rejection was based on the fact that, although the arbitration clause bore the
respondent's seal, it lacked the signature of her representative. Consequently, the clause was not binding
upon her, as the remaining documents failed to indicate that the arbitration agreement had been issued by
someone with the authority to do so. The appellants' subsequent argument, after the cassation and
remand, that the contract included a reference to the appendices was irrelevant, as this does not negate
the requirement that the seal on those appendices be accompanied by the signature of the respondent's
legal representative, as determined by the cassation judgment. Therefore, the judgment correctly applied
the law, rendering the grounds for appeal unfounded. For the foregoing reasons, the appeal must be
dismissed. Accordingly, the court ruled to dismiss the appeal and ordered the appellants to pay costs and
two thousand dirhams in attorney's fees, with the security deposit being forfeited.The appealed judgment
adhered to this view and rejected the appellants' objection to the admissibility of the case due to the
arbitration agreement. This rejection was based on the fact that, although the arbitration clause bore the
respondent's seal, it lacked the signature of her representative. Consequently, the clause was not binding
upon her, as the remaining documents failed to indicate that the arbitration agreement had been issued by
someone with the authority to do so. The appellants' subsequent argument, after the cassation and
remand, that the contract included a reference to the appendices was irrelevant, as this does not negate
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the requirement that the seal on those appendices be accompanied by the signature of the respondent's
legal representative, as determined by the cassation judgment. Therefore, the judgment correctly applied
the law, rendering the grounds for appeal unfounded. For the foregoing reasons, the appeal must be
dismissed. Accordingly, the court ruled to dismiss the appeal and ordered the appellants to pay costs and
.two thousand dirhams in attorney's fees, with the security deposit being forfeited
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