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I. INTRODUCTION

Pursuant to Articles 30 and 31 of the Rules of Arbitration of the International Chamber of
Commerce (hereinafter the "Rules"” or the "ICC Rules"), in effect as of January 1, 2021,
the Arbitration Tribunal constituted in accordance with the agreement of the Parties
renders this Final Award that puts an end to the dispute between Refineria Madero and
Pemex Tri arising from the Time-Bound Unit Price and Integrated Price Public Works
Contract no. ROPL00713P dated March 21, 2013 (hereinafter the "Contract™)

Il. THE PARTIES AND THEIR REPRESENTATIVES
a. The Claimant
The Claimant in this arbitration is:

Refineria Madero Tamaulipas, S.A.P.L de C.V.
Juan Racine 112, 10th Floor

Los Morales Colony

Miguel Hidalgo 11510

Mexico City

Mexico

Refineria Madero Tamaulipas, S.A.P.L de C.V., (hereinafter "Refineria Madero" or the
"Claimant™) is an investment-promoting corporation of variable capital duly incorporated
under Mexican trade law as evidenced by Public Deed no. 162,701, dated March 5, 2013,
executed and sworn before Notary Public no. 151 of Mexico City, Mr. Cecilio Gonzélez
Marquez.

Refineria Madero is represented in this arbitration by:

Rodrigo Zamora Etcharren (rzamora@agalicia.com.mx)
Santiago Ofate Yafez (sonate@galicia.com.mx)
Daniela Pérez Rios Camara (dperezrios@galicia.com.mx)
Mariana Laguna Guerrero (mlaguna@galicia.com.mx)
GALICIA ABOGADOS, S.C.

Boulevard Manuel Avila Camacho no. 24, 7th Floor
Lomas de Chapultepec Colony

Miguel Hidalgo 11000

Mexico City

Mexico

Phone: +52 (55) 5540 9260
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b. Respondent
5. The Respondent in this arbitration is:

PEMEX TRANSFORMACION Industrial

Avenida Marina Nacional 329, Building "C", Ground Floor
Veronica Anzures Colony

Miguel Hidalgo 11300

Mexico City

Mexico

Tel.: + 52 (55) 1944-2500 Ext: 76162

6. PEMEX Transformacion Industrial (hereinafter "Pemex Tri" or the "Respondent”) is a
state-owned productive enterprise of Petréleos Mexicanos with legal status and its own
assets. Its main activity consists of the refining, transformation, processing, storage,
transportation, distribution, elaboration and sale of hydrocarbons, among others.

7. The Respondent is represented in this arbitration by the following individuals from the
Petrdleos Mexicanos legal department:

Juan Carlos Gonzalez Magallanes! (juan.carlos.gonzalezm@pemex.com)
Rodrigo Loustaunau Martinez (rodrigo.loustaunau@pemex.com)

Arturo Soto Barrios (arturo.batrios@pemex.com)

Sergio Nettel Lopez (sergio.nettel@pemex.com)

Angélica Gomez Maiz (angelica.gomez@pernex.com)

Héctor Uriel Hernandez Alvarez(hector.uriel.nemandez@pemex.com)
Deborah Fortiz Puente(deborah.fortiz@penriex.com)

Angel Morales Chamé(angel.moralesc@pemex.com)

Lucia Yanet Gonzélez Vargas(lucia.yanet.gonzalez@pemex.com)

Julian Mora Salas(julian.mora@pemex.com)

Francisco Leonardo Santos Rodriguez(francisco.leonardo.santos@pemex.com)
Enriqueta Montserrat Ibarra Albarran (enrigueta.montserrat.ibarra@pemex.com)
Maria Yolanda Malanco Portas(maria.yolanda.malanco@pemex.com)
Margarita de Jesus Villalba Lara (margarita.jesus.villalba@pemex.com)

Silvia Lucrecia Mota Molina (silvia.lucrecia.mota@pemex.com)

Alejandro Ravel Marquez (alejandro.ravel @pemex.com)

Claudia Ramos Aguilar (claudia.ramosa@pemex.com)

1.0On June 2, 2025, Mr. Gonzalez Magallanes informed the Arbitration Tribunal and Refineria Madero that,
as of the following day, he would no longer represent Pemex Tri and requested to be excluded from any
future communication. Mr. Gonzalez Magallanes reported that the representation of Pemex Tri would
continue to be handled by the remaining counselors listed herein.


mailto:nzalezm@pemex.com
mailto:rodrigo.loustaunau@pemex.com
mailto:arturo.batrios@pemex.com
mailto:sergio.nettel@pemex.com
mailto:angelica.gomez@pernex.com
mailto:ngel.moralesc@pemex.com
mailto:nardo.santos@pemex.com
mailto:enriqueta.montserrat.ibarra@pemex.com
mailto:maria.yolanda.malanco@pemex.com
mailto:margarita.jesus.villalba@pemex.com
mailto:alejandro.ravel@pemex.com
mailto:claudia.ramosa@pemex.com

Case 1:26-cv-03953 Document 1-2  Filed 05/13/26  Page 12 of 169

Juan Bernardo Pacheco Trejo(juan.bernardo.trejo@ipemex.com)
With copy to: Roberto Torres Camacho (roberto.torresc@pernex.com)

PEMEX TRANSFORMACION INDUSTRIAL

Avenida Marina Nacional 329, Building "C", Ground Floor
Veronica Anzures Colony

Miguel Hidalgo 11300

Mexico City

Mexico

Tel.: + 52 (55) 1944 2500, extension: 76162

I1l. THE ARBITRATION AGREEMENT

8.  The arbitration agreement referenced above is contained in Clause Thirty-Four of the
Contract (hereinafter the "Arbitration Agreement"), and provides as follows:

"THIRTY-FOUR .- APPLICABLE LAW AND ARBITRATION.
This CONTRACT shall be governed by the Federal Laws of the
United Mexican States and other provisions in force. In the event
of any dispute or disagreement between the parties arising from
the interpretation of the clauses of the CONTRACT or from matters
arising from its execution, the parties agree to submit to
arbitration conducted by the International Chamber of Commerce,
the rules applicable to the procedure shall be those of the Rules of
Arbitration of the International Chamber of Commerce in force at
the time. The number of arbitrators shall be 3 (three), the language
to conduct the arbitration shall be Spanish, the laws applicable to
the merits of the disputes or disagreements shall be the Mexican
Federal Laws, the seat of the arbitration shall be Mexico City,
Federal District, in the United Mexican States. Administrative
rescission or early termination of the CONTRACT shall not be
subject to arbitration.

Notwithstanding the foregoing, in the event of a claim or
discrepancy of a technical or administrative nature, the
CONTRACTOR shall first exhaust the procedure set forth in
Clause  Twenty-Six,"Dispute  Prevention and Resolution
Mechanisms,” and only in the event that the parties fail to reach
an agreement through this procedure or through the concession
referred to in the clause called "Concession," if it has been chosen,
shall the CONTRACTOR have the right to refer the matter to the

10
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authority provided in this clause."?

IV. THE ARBITRATION TRIBUNAL

On May 18, 2022, the Secretary General confirmed Michelle Carrillo Torres as co-
arbitrator, following the Claimant's nomination. Contact information for Ms. Carrillo
Torres is as follows:

Michelle Carrillo Torres

LITrREDI, S.C.

Insurgentes Sur Av. no. 1621 - 302
Extremadura Insurgentes Colony
Benito Juarez 03740

Mexico City (CDMX)

Mexico

Email : mct@litredi.legal

10. On the same date, the Secretary General confirmed Julieta Ovalle Piedra as co-arbitrator,

11.

following the Respondent's nomination. Contact information for Ms. Ovalle Piedra is as
follows:

Julieta Ovalle Piedra

OVALLE FAVELA LAW FIRM, S.C.
Av. Sonora no. 144, Suite 402 A
Hipdédromo Colony

Cuauhtémoc 06100

Mexico City (CDMX)

Mexico

Email: julieta@bof.com.mx

On July 20, 2022, the Secretary General confirmed Victor M. Ruiz Barboza as Chair of
the Arbitration Tribunal, based upon the procedure agreed to by the Parties for such
purpose. The contact information of Mr. Ruiz Barboza is as follows:

Victor M. Ruiz Barboza

Ru1z - SiLvA ABOGADOS, S.C.

Guillermo Gonzalez Camarena # 1800 - 1 E
Santa Fe Colony

Alvaro Obreg6n 01210

2 As indicated in paragraph 25, the Parties agreed on a procedure for the appointment of the chair of the
Avrbitration Tribunal, other than that considered in Clause Thirty-Four of the Contract.

11
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Mexico City (CDMX)
Mexico
Email: vruiz@ruiz-silva.com

V. BACKGROUND TO THE PROCEEDINGS
a. Start of Arbitration and Constitution of the Arbitration Tribunal

On March 25, 2022, Refineria Madero filed a Request for Arbitration with the Secretariat
in which it identified Pemex Tri as the Respondent. Pursuant to Article 4(2) of the Rules,?
the start of arbitration is deemed for all purposes to have commenced on that date.

Pursuant to Articles 4(3)(g) and 12(4) of the Rules, the Claimant appointed Michelle
Carrillo Torres as co-arbitrator.

On March 30, 2022, the Secretariat acknowledged receipt of the Request, as well as the
payment of the registration fee, in accordance with Article 4(4)(b) of the Rules and
informed Refineria Madero that the arbitration had been registered under number
26949/PDP.

On March 31, 2022, the Secretariat notified Pemex Tri of the Request and, in accordance
with Article 5(1) of the Rules, directed it to file a Response to such Request and to
designate an individual as co-arbitrator within 30 days from the day following the date of
receipt of the Request. On the same date, the Secretariat directed the Claimant to pay the
balance of the advance on costs and, by separate communication, informed Michelle
Carrillo Torres of her appointment as co-arbitrator, directing her to fill out the
corresponding forms.

On April 5, 2022, the Secretariat informed the Parties that the Request had been reported
to Pemex Tri on March 31, 2022, indicating that the 30-day period to submit its Response
would expire on May 2, 2022. The Secretariat informed the Parties that Pemex Tri could
request an extension of the deadline for submitting its Response, provided that Pemex Tri
designated an individual as co-arbitrator in accordance with Articles 5(2) and 12(4) of the
Rules.

On April 8, 2022, the Secretariat communicated to the Parties the Statement of Acceptance,
Availability, Impartiality and Independence of Michelle Carrillo Torres and indicated that
it was waiting to receive the Pemex Tri Response and the payment of the balance of the
advance on the provision for arbitration expenses that was due to Refineria Madero.

On April 28, 2022, pursuant to Article 5(2) of the Rules, Pemex Tri requested an extension

3 See Article 4(2) of the ICC Rules: "For all purposes, the date of receipt of the Request by the Secretariat
shall be deemed to be the date of start of the arbitration."”

12
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of the deadline to submit its Response and appointed Julieta Ovalle Piedra as co-arbitrator
pursuant to Article 12(4) of the Rules.

On May 2, 2022, among other matters, the Secretariat granted an extension to Pemex Tri
to file its Response by May 31, 2022, took note of the appointment of Julieta Ovalle Piedra
as co-arbitrator and specified that, unless the Parties agreed on a different procedure, the
ICC International Court of Arbitration would be directed to appoint the president of the
Avrbitration Tribunal.

On the same date, Pemex Tri informed the Secretariat of its intention to reach an agreement
with Refineria Madero regarding the procedure for appointing of the president of the
Avrbitration Tribunal.

On May 3, 2022, the Secretariat took note of Pemex Tri's indication regarding the
procedure for the appointment of the president of the Arbitration Tribunal and directed the
Claimant to submit any comments it deemed relevant with respect to such indication. The
Secretariat also acknowledged receipt of the payment from Refineria Madero of the
balance of the advance on the provision for arbitration expenses.

By separate communication of the same date, the Secretariat informed Ms. Ovalle Piedra
concerning her designation and directed her to fill out the corresponding forms for
confirmation.

On May 4, 2022, the Claimant indicated that it agreed with the Respondent's proposal to
attempt to reach an agreement regarding the procedure for the appointment of the president
of the Arbitration Tribunal, reporting that it had already contacted Pemex Tri's
representatives in this regard.

On May 9, 2022, the Secretariat communicated to the Parties the Statement of Acceptance,
Availability, Impartiality and Independence of the Ms. Julieta Ovalle Piedra. The
Secretariat also informed the Parties that it was in a position to direct the Secretary General
to consider the convenience of confirming the co-arbitrators, clarifying that, once
confirmed, it would not be possible to incorporate any additional parties into the
proceedings. In view of this, the Secretariat indicated that, unless otherwise indicated by
the Parties regarding the possible incorporation of additional parties, it would proceed to
take the necessary steps for the confirmation of the co-arbitrators.

On May 11, 2022, Refineria Madero informed the Secretariat that the Parties had reached
an agreement regarding the procedure for the appointment of the chair of the Arbitration
Tribunal. On the same date, Pemex Tri confirmed the agreement of the Parties in this
respect, as detailed below:

a) List of proposals: Once the Co-Arbitrators are confirmed by ICC, they shall
notify the Parties of the start of the procedure for the appointment of the Chair.

13
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Thereafter, the Parties shall have 10 days for each Party to submit (to the Co-
Arbitrators only and without copying the other Party) a list of two persons they
propose to be considered to serve as Chair.

In the event that the Parties agree on more than one candidate, the Co-Arbitrators
shall select one of them and inform the Parties. In the event that the Co-Arbitrators
do not reach consensus or the one selected is unable to accept the position, the
following shall apply:

b) Expansion of the list: To the list composed of two candidates from each of the
Parties, the Co-Arbitrators shall add three more persons, resulting in a list of
seven potential Presiding Arbitrators. Once the foregoing has been accomplished,
the Co-Arbitrators shall distribute the list of seven candidates to the Parties
without indicating which candidates were included by which Party and which were
included by the Co-Arbitrators.

c) Veto and ranking: Within 10 days after receiving the list with the seven
candidates, the Parties may eliminate from the list a maximum of three persons
whom they do not wish to act as presiding arbitrator, without giving reasons. This
will be kept confidential. In addition, the Parties shall rank the remaining non-
vetoed candidates, from highest to lowest preference. Each Party shall send its list
with the vetoes and ranking of candidates only to the Co-Arbitrators and without
copying the other Party.

Any failure of a Party to veto a candidate shall not imply a waiver of its right to
contest or object to the appointment of such candidate once the candidate has
made appropriate disclosures under the ICC Rules of Arbitration.

d) Election: The Co-Referees shall elect as Presiding Referee the non-vetoed
candidate with the highest common preference.

In the event that it is not possible to reach a match because the vetoed candidates
are unable to accept the position, the Co-Arbitrators shall proceed with the next
non-vetoed candidates in rank order.

e) Alternate Procedure: If it is not possible to make an appointment under this
procedure, an alternate procedure shall be agreed upon, either directly by the
institution, by the Co-Arbitrators, or by the parties agreeing on a new mechanism."

On May 12, 2022, the Secretariat took note of the procedure agreed upon by the Parties
for the appointment of the chair and indicated to the Parties that it would proceed to inform
the co-arbitrators of the procedure once they were confirmed in accordance with the Rules.

On May 19, 2022, the Secretariat informed the Parties that on May 18, 2022, the Secretary

14
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General of the Court had confirmed Ms. Carrillo Torres and Ms. Ovalle Piedra as co-
arbitrators in accordance with Article 13(2) of the Rules. The Secretariat informed the co-
arbitrators of the procedure agreed upon by the Parties for the appointment of the chair and
directed them to proceed in accordance with that procedure.

On the same date, the Parties indicated separately that they were awaiting notification from
the co-arbitrators before initiating the agreed-upon procedure for the appointment of the
chair.

On May 23, 2022, the co-arbitrators notified the Parties regarding the start of the procedure
for the appointment of the chair of the Arbitration Tribunal. In this regard, the co-
arbitrators informed the Parties that they had a period of 10 days, which expired on June
2, 2022, for the Parties to send the co-arbitrators the list of the two candidates that each of
them proposed as chair of the Arbitration Tribunal.

On May 31, 2022, Pemex Tri filed its Response to the Request in accordance with the
provisions of Article 5 of the Rules. In its Response, the Respondent raised objections to
the scope of the arbitration agreement contained in the Contract and requested that these
objections be resolved by the Arbitration Tribunal once it had been constituted.

On June 2, 2022, the Secretariat acknowledged receipt of (1) the communication from the
co-arbitrators regarding the initiation of the procedure for the appointment of the chair of
the Arbitration Tribunal; and (2) the Response filed by Pemex Tri pursuant to Article 5 of
the Rules. The Secretariat also took note of the Respondent's objections to the scope of the
arbitration agreement contained in the Contract and informed the Parties that the
Arbitration Tribunal would decide any question relating to its own jurisdiction after
hearing the Parties' position on the matter, in accordance with Article 6(3) of the Rules.

On June 17, 2022, the co-arbitrators informed the Parties that there was no overlap of the
candidates proposed by them to preside over the Arbitration Tribunal and that therefore,
in accordance with the procedure agreed upon by the Parties for such a purpose, they were
communicating the list of seven candidates (two proposed by each of the Parties and three
proposed by the co-arbitrators) and inviting them to proceed with the veto and ranking
stage; the Parties were requested to inform the co-arbitrators of their preferences no later
than June 27, 2022.

After receiving the preferences of the Parties regarding the ranking of candidates to preside
over the Arbitration Tribunal on June 30, 2022, the co-arbitrators informed the Parties that
the candidate with no veto and the highest preferences to preside over the Arbitration
Tribunal was Victor M. Ruiz Barboza.

OnJuly 1, 2022, the Secretariat acknowledged receipt of the communication from the co-
arbitrators and took note of the appointment of Victor M. Ruiz Barboza as Chair of the
Arbitration Tribunal. On the same date, the Secretariat informed Mr. Ruiz Barboza
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concerning his appointment and directed him to fill out the corresponding forms.

On July 11, 2022, the Secretariat communicated to the Parties the Statement of
Acceptance, Availability, Impartiality and Independence signed by Victor M. Ruiz
Barboza. Noting the circumstances disclosed by Mr. Ruiz Barboza, the Secretariat directed
the Parties to submit any comments they deemed relevant in this regard by July 18, 2022.

On July 18, 2022, the Parties informed the Secretariat that they did not find that the
disclosures made by Mr. Ruiz Barboza would affect his impartiality or independence and
that they therefore saw nothing to prevent the Secretariat from proceeding with his
confirmation as president of the Arbitration Tribunal.

On July 20, 2022, the Secretariat informed the Parties that on July 19, 2022, the Secretary
General had confirmed Mr. Victor M. Ruiz Barboza as chair of the Arbitration Tribunal,
following his designation in accordance with the procedure agreed upon by the Parties. On
the same date, the Secretary delivered the file to the Arbitration Tribunal in accordance
with Article 16 of the Rules.

In view of the file having been received on July 20, 2022 in accordance with Article 23(2)
of the ICC Rules, the 30-day deadline for establishing the Mission Statement reached
expiration on August 19, 2022.

On August 23, 2022, the Secretariat informed the Parties and the Arbitration Tribunal that
the Court had decided at its session of August 4, 2022 to extend the deadline for
establishing the Terms of Reference until September 30, 2022 in accordance with Article
23(2) of the Rules.

Pursuant to Article 23 of the Rules, on August 26, 2023, the Parties and the Arbitration
Tribunal signed the Mission Statement electronically.

The Conference on the Conduct of Proceedings provided for in Article 24 of the Rules was
held on August 25, 2022, with the representatives of the Parties and the members of the
Arbitration Tribunal participating.

On September 5, 2022, the Arbitration Tribunal issued a communication in which it
stipulated (1) to Pemex Tri a deadline of September 9, 2022, by which to present its
arguments in relation to the bifurcation request it raised, and (2) to Refineria Madero a
deadline of September 14, 2022, by which to state its position on the matter.

On September 9, 2022, Pemex Tri filed a written petition in which it expressed the reasons
for its bifurcation request.

In this petition, Pemex Tri requested that the Arbitration Tribunal divide the proceedings,
enabling the issue of the Arbitration Tribunal's jurisdiction ratione materiae to be
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preliminarily argued by the Parties and decided by the Tribunal.

Pemex Tri argued that such separation was appropriate, inasmuch as the arbitrability of
Refineria Madero's claim in this arbitration was expressly excluded by the Parties in the
arbitration agreement contained in Thirty-Fourth Clause of the Contract.

In this regard, Pemex Tri asserted that this inadmissibility as well as the inadmissibility of
the early termination and the settlement derived therefrom, including its fulfillment, are
evident since these are derived from the literal text of the arbitration agreement entered
into by the Parties.*

In the same context, Pemex Tri pointed out that the issue related to the jurisdiction ratione
materiae of the Arbitral Tribunal could be first resolved through bifurcation of the
proceeding, achieving a reduction in time and costs, since the claim by Refineria Madero
should be heard not in the present arbitration but rather in an administrative dispute
proceeding in accordance with the Organic Law of the Federal Court of Administrative
Justice.

On September 14, 2022, Refineria Madero filed a written submission in which it presented
its position regarding the Bifurcation Request made by Pemex Tri. Refineria Madero
asserted that the bifurcation requested by Pemex Tri was not justified, given that what is
sought in the present arbitration is payment of the amounts reflected in the Settlement.

On September 28, 2022, the Arbitration Tribunal issued Procedural Order no. 1, in which
it rejected Pemex Tri's request to bifurcate the proceeding and ruled that the proceeding be
conducted in a single phase, with any ruling on Pemex Tri's objections to the Arbitration
Tribunal's jurisdiction ratione materiae to be decided together with the award on the merits
of the dispute after the Parties had a full opportunity to present their arguments and
evidence in relation to such objections.

On the same date, the Arbitration Tribunal notified the Parties regarding Procedural Order
no. 2, containing the procedural rules applicable to the arbitration that had previously been
discussed with the Parties, and it established the Procedural Calendar for the arbitration
proceedings in accordance with the provisions of Article 24 of the Rules.®

b. Memorials of the Parties and other Procedural Issues

On November 7, 2022, Refineria Madero filed its Claimant’s Memorial in accordance with
the Procedural Schedule set forth in Procedural Order no. 2.

4 See Petition on Bifurcation of the Arbitration Instruction filed by Pemex Tri, p. 10

5 See Procedural Order no. 2, Sec. 1.
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On December 16, 2022, Pemex Tri filed its Counter-Memorial within the deadline
established in Procedural Order no. 2.

On February 14, 2023, Refineria Madero filed its Memorial in Reply in accordance with
the stipulated deadline. Despite the fact that the Parties agreed to dispense with a stage for
the exchange of documents in each other’s possession, custody or control, found in Sec.
VI1 of this petition,® the Claimant formulated a request for the exhibition of documents
directed to Pemex Tri.

In a letter dated February 16, 2023, Pemex Tri filed an objection regarding the request
made by Refineria Madero for the exhibition of documents, alleging that it was "generally
recognized to be improper.” On February 17, 2023, the Arbitration Tribunal requested that
Refineria Madero to submit comments regarding Pemex Tri's objections by February 24,
2023. The Claimant submitted its comments within the aforementioned deadline.

On March 15, 2023, the Arbitration Tribunal issued Procedural Order no. 3, by which it
resolved the request made by Refineria Madero in its Memorial in Reply, (1) rejecting the
request for the exhibition of documents; and (2) reserving the right to order the exhibition
of the documents or categories of documents identified by the Claimant if this were
deemed necessary in light of the circumstances.

Subsequently, on April 17, 2023, and in accordance with the Procedural Calendar
established by Procedural Order no. 2, Pemex Tri filed its Rejoinder Memorial.

c. Arbitration Hearing

On May 9, 2023, the Parties and the members of the Arbitration Tribunal held the
Preliminary Hearing by videoconference. Pursuant to the Arbitration Tribunal's request,
the Parties informed the Arbitration Tribunal on May 11, 2023 regarding the agreements
reached between them regarding the organization of the hearing.

As agreed by the Parties and the Arbitration Tribunal, the Hearing was held on June 1,
2023, at the offices of Galicia Abogados, S.C. and was audio recorded by the president of
the Arbitration Tribunal with the authorization of the Parties. In addition to the members
of the Arbitration Tribunal, the following individuals were among those present:

For the Claimant

Rodrigo Zamora Etcharren
Santiago Oriate Y.
Mariana Laguna Guerrero
Gonzalo Azcarraga

6 Secs. 84 and 85.
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Julio Rodriguez

Carlos Maldonado

For the Respondent

Juan Carlos Gonzalez Magallanes
Roberto Torres Camacho
Angélica Gomez Maiz

Silvia Lucrecia Mota Molina

The Hearing was conducted in accordance with the agreements reached by the Parties. At
the end of the Hearing, the Arbitration Tribunal informed the Parties that it would be
compiling a list of issues on which it would ask them to elaborate in their written

submissions.

d. Memorials of Findings and Cost Statements

As announced at the end of the Hearing, the Arbitration Tribunal on June 20, 2023
requested the Parties to address the following, providing their respective conclusions:

i)

i)

Indicate your position regarding the admissibility of the amounts of the
Settlement that were not noted in the Minutes of the Final Results of
Verification VE-006/2020 by the Internal Audit.

Indicate your position with respect to the effects and scope of the
verification of the amounts contained in the Settlement, which was
conducted by the Internal Audit. With particular respect to who should
correspondingly resolve, settle and document the Results of the
Verification of Internal Audit VE-006/2020 and, where applicable,
whether Refineria Madero would have legal standing to contest such
Results, including the basis for such action and the appropriate way to do
SO.

Indicate your position regarding whether addressing and resolving the
findings of the Internal Audit of Petréleos Mexicanos would constitute a
procedural prerequisite for the Parties to be able to access any legal
proceedings related to the Settlement.

Elaborate on the provisions of Article 1814 of the Federal Civil Code and
its relationship with items "SIX" and "SEVEN" of the "AGREEMENTS
and ACKNOWLEDGEMENTS" contained in the Settlement.

Provide further information regarding the possibility of subjecting the
collection of the amounts appearing in the Settlement to the jurisdiction of
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the Federal Court of Administrative Justice as well as, where applicable,
regarding the deadline for Refineria Madero to file the corresponding
complaint and the starting date of its computation.

vi)  Make a decision regarding the effects that would have been established in
each case in the Minutes CPFG-MJN-TG8-001-2021 (Annex PTI-D005),
with respect to the enforceability and payment of the Settlement.

vii)  Elaborate on Enforceable judgment of the First Chamber of the SCJN that
definitively resolved protection order under review 393/2016 and the
reasoning registered under number 2016485, invoked by Pemex Tri in its
Rejoinder Memorial.

After the Parties agreed to extend the deadline for the submission of their respective
Memorials of Findings and Statements of Costs, the Arbitration Tribunal granted both
Parties until July 21, 2023 for such purpose.

Pursuant to the extension granted, on July 21, 2023, the Parties filed their respective
Memorials of Findings and Statements of Costs.

e. Production of Documents - Procedural Order no. 4

On November 7, 2023, the Arbitration Tribunal issued Procedural Order no. 4, by which,
under its powers under Article 25(5) of the Rules to reserve its rights under Secs. 24 and
25(b) of Procedural Order no. 3 of March 15, 2023, it ordered Pemex Tri to produce by
November 14, 2023 various documents and to state its views on the relevance of these
and/or their pertinence to its position on the merits. The Tribunal granted Refineria Madero
the opportunity to comment on the matter by November 21, 2023 and Pemex Tri the
opportunity to submit its comments by November 28, 2023.

In the same Procedural Order no. 4, the Arbitration Tribunal established that, "[o]nce the
comments of Pemex Tri...have been received, the proceedings of this arbitration shall be
closed in accordance with Article 27 of the Rules." By virtue of the foregoing, it was also
established that, "...from that date forward, no written petition, allegation or evidence may
be submitted in relation to the issues to be resolved in the award unless requested or
authorized by the Arbitration Tribunal."

On November 14, 2023 and within the term established in Procedural Order no. 4, Pemex
Tri complied with the request made by the Arbitration Tribunal.

By means of a communication dated November 16, 2023, Refineria Madero requested an
extension to submit its comments regarding the documents submitted by Pemex Tri. On
November 17, 2023, the Arbitration Tribunal granted the Claimant's request for an
extension of time, giving the Claimant until November 28, 2023 to present its position in
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relation to the documents exhibited by Respondent.

As a consequence of the foregoing, the Arbitration Tribunal also extended the term initially
granted to Pemex Tri to present its arguments until December 5, 2023, without prejudice
to its right to request an extension equal to the one granted to Refineria Madero, if it so
deems pertinent.

By email dated November 30, 2023, Pemex Tri expressed its desire to make use of a
reciprocal extension of 7 days for presentation of its response to the comments of Refineria
Madero. On the same date, the Arbitration Tribunal granted the requested extension until
December 13, 2023. Pemex Tri presented its position on the aforementioned date.

f. Closing of the Proceeding and Deadline for the Issuance of the Award

Pursuant to Sec. 111 of Procedural Order no. 4, once Pemex Tri's comments were received
on December 13, 2023, this arbitration was concluded in accordance with the provisions
of Article 27 of the Rules.

On March 28, 2024, the Secretariat communicated that, at its meeting of March 7, 2024,
the Court had decided to extend the deadline for the rendering of the Final Award until
May 31, 2024.

On June 3, 2024, the Secretariat communicated that, at its meeting of June 2, 2024, the
Court had decided to extend the deadline for the rendering of the Final Award until June
28, 2024.

On July 9, 2024, the Secretariat communicated that, at its meeting of June 6, 2024, the
Court had decided to extend the deadline for the rendering of the Final Award until October
31, 2024.

On December 3, 2024, the Secretariat informed the Arbitration Tribunal and the Parties
that the draft Final Award had been approved by the Tribunal at its December 2, 2024
session.

On December 5, 2024, the Secretariat communicated that, at its meeting of December 5,
2024, the Tribunal had extended the deadline for rendering the final award until February
28, 2025.

On February 28, 2025, the Secretariat communicated that on February 6, 2025, the
Tribunal had extended the deadline for rendering the final award until April 30, 2025.
Finally, at its April 3 and 30, 2025 and June 5, 2025 sessions, the Tribunal extended the
deadline for rendering the final award to May 30, 2025, June 30, 2025 and July 31, 2025,
respectively.
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V1. BACKGROUND OF THE DISPUTE

On March 21, 2013, Pemex Refinacion” and Refineria Madero entered into the Contract
pursuant to which the latter undertook to execute the works consisting of the development
of the engineering, procurement, supply, installation, construction, testing and start-up of
a 35 MW TG-8 gas turbogenerator on site, a HRSG-2 heat exchanger and a gas regulation
and measurement station at the Francisco |. Madero Refinery located in Ciudad Madero,
Tamaulipas, Mexico.®

In the case of contractual modifications, the special regime contained in the ACPs
considered that these would be made either by means of a modification agreement or
through a memorandum of understanding, depending on the relevance and impact of the
modification.® During the term of the Contract, the Parties executed several amendments
to the Contract and at least one memorandum of understanding, on the dates and for the
purposes indicated below:

a.  December 3, 2014, for items or volumes of work not provided for in the
Contract.

b.  December 26, 2014, for the extension to the term regarding the unit price
portion and deferral of the completion date of the integrated price portion of
the Contract.

c.  March 5, 2015, for the extension of the amount in the unit price portion of the
Contract.

7 See Annex RMT-D-002 - Act of Early Termination, Il. Modifications to the Contract. Through
Agreement CA-128/2014 of November 18, 2014, the Board of Directors of Pemex approved the
reorganization of the Pemex-Refinacion, Pemex-Gas y Petroquimica Basica and Pemex-Petroquimica into
Pemex Tri subsidiaries. On April 28, 2015, the "Agreement for the Creation of the Petréleos Mexicanos State
Productive Enterprise Subsidiary, in accordance with Articles 6, 13, Section XXIX, 59, first paragraph, 60,
62, Section I, 70 and Eighth Transitional Article, Section A, Section Ill, of the Petr6leos Mexicanos Law"
was published in the Official Gazette of the Federation. The Eighth Transitional Article, section "A",
paragraph VIl of the Pemex Law of 2014 establishes that the new production subsidiaries would be
subrogated in all the rights and obligations of the subsidiaries, as applicable, both prior and subsequent to
the effective date of the creation agreements issued for such purpose. The agreement creating Pemex Tri
became effective on November 1, 2015, in accordance with the provisions of the declaration of entry into
force of this creation agreement published in the Official Gazette of the Federation on October 5, 2015,
whereby the latter was subrogated to the rights and obligations of Pemex Refinacidn, including the Contract.

8 See Annex RMT-D-001 - Contract.

% Pursuant to Article 58, section | of the ACPs, any change in the terms related to the remuneration and the
mechanisms for its adjustment as well as those related to the purpose, amount and term of the contract were
required to be made by means of a modification agreement. Any modification other than the above could be
made by means of a memorandum of understanding signed by the authorized representatives of the parties.
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d.  September 3, 2015, for the extension of time, in the unit price portion and
rescheduling to the completion date, in the integrated price portion of the
Contract.

e.  December 23, 2015, for extension to the term, in the unit price portion and
rescheduling to the completion date, in the integrated price portion of the
Contract.

f.  August 4, 2016, for the extension of the amount in the unit price portion of the
Contract.

g.  October 11, 2016, for the extension of the amount in the unit price portion of
the contract, in the amount of MXN 96,304,603.92 (NINETY-SIX MILLION
THREE HUNDRED FOUR THOUSAND SIX HUNDRED THREE AND
92/100 MEXICAN PESOS).

h. December 2, 2016, for the amendment of Annex 36 "non-recoverable
expenses™ of the Contract.

i. On February 3, 2017, the detailed report on the lifting of the total temporary
suspension of the contract was notarized, extending the termination date of
May 23, 2016, by 296 calendar days as of May 24, 2016, with a new
termination date of March 15, 2017.

J- On February 23, 2017, the second memorandum of understanding was
notarized to extend the completion date and reschedule activities.

On April 8, 2016, the execution of the Contract was temporarily suspended as a result of a
budget reduction, respectively per instruction by the PEMEX Board of Directors in
agreements CA-012/2016 dated February 26, 2016 and CA-019/2016, dated March 4,
2016.%° Subsequently, on February 3, 2017, the detailed report on the lifting of the total
temporary suspension of the Contract was notarized, extending the termination date of
May 23, 2016, by 296 calendar days, as of May 24, 2016, with a new termination date of
March 15, 2017.1!

a. Early Termination of the Contract

During the execution of the Contract, the Parties signed two memoranda of understanding
in conformity with Clauses Twelve and Sixteen of the Contract, whereby they agreed to
extend the termination date of the Contract:

10 See Counter-Memorial, Sec. 23, p. 28

11 See Counter-Memorial, Sec. 23, p. 28
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a. The first memorandum of understanding was notarized by the Parties on
November 25, 2016 for the purpose of extending the termination date of the
Contract, by twenty-four calendar days, from December 28, 2014 to January
20, 2015.

b. The second memorandum of understanding was notarized on February 23,
2017, to extend the completion date and reschedule activities.

The Business Plan presented by the General Management of Petrdleos Mexicanos on
November 6, 2016, considered a series of actions and strategies to be followed by Pemex
Tri to achieve the objectives outlined in this Plan. As part of these actions, the original
execution plan of Contract ROPL00713P with its own resources was modified. Therefore,
Pemex Tri determined that reasons existed that prevented the execution of the Contract
under the agreed-upon terms, and with the condition foreseen in subparagraph 111 of Clause
Fifteen of the Contract fulfilled, it proceeded to the Early Termination of the Contract.

Finally, on June 16, 2017, the Parties notarized the detailed report on early termination of
the Contract.!? Refineria Madero did not object to such termination contemporaneously
with the facts, nor did it object to the causes invoked by Pemex Tri for such termination,
either contemporaneously with the facts or in connection with this arbitration.

b. Settlement prepared by Pemex Tri and Refineria Madero

As a consequence of the Early Termination of the Contract, on November 25, 2020 the
Parties prepared the Settlement®® in accordance with Article 76 of the ACPs and Clause
Seventeen of the Contract, in which, by mutual agreement, the balances in favor of
Refineria Madero were set forth in the following terms:*

AGREEMENTS AND ACKNOWLEDGMENTS

ONE. The increase to the amount in the Unit Prices part of the
CONTRACT [...] which represents an increase of 349.77% (three
hundred forty-nine point seven seven percent) [...]

12 See Annex RMT-D-002 - Early Termination Act.
13 See Annex RMT-D-003 - Settlement.

14 This is how they are distinguished by the First Chamber of the SCIN in Direct Protection Order under
Review 393/2016 and in Federal Ordinary Civil Suit no. 2/2021, as well as in the Administrative Manual of
General Application in the Matter of Public Works and Related Services. Beyond this, the Parties also made
that distinction in their written submissions during the course of the present arbitration. See also Refineria
Madero Memorial of Findings, Sec. 95, p. 30, Pemex Tri Memorial of Findings, Secs. 5, 33(v), 35 - 40
and the argument invoked by Pemex Tri in its Rejoinder Memorial, Sec. 5, pp. 9-10.
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[..]

THREE. That derived from the determination of balances in favor and
against between the parties and the acknowledgments made for
unforeseen and additional work items and the cancellation of those not
executed, the total final amount of the CONTRACT was MXN
100,046,544.75 (One hundred million forty-six thousand five hundred
forty-four and 75/100 Mexican pesos) plus USD 357,337.86 (Three
hundred fifty-seven thousand three hundred thirty-seven and 86/100 U.S.
dollars) for the unit price portion, while the lump sum portion remained
at USD 79,477,067.66 (Seventy-nine million four hundred seventy-seven
thousand sixty-seven and 66/100 U.S. dollars).

FOUR. That the CONTRACTOR has Balances in Favor in the amounts
of USD 2,510,867.61 (Two million five hundred ten thousand eight
hundred sixty-seven and 61/100 US dollars) and MXN 29,029,458.50.
(Twenty-nine million twenty-nine thousand four hundred fifty-eight and
50/100 Mexican pesos), which are covered by the respective
SETTLEMENT estimates, duly signed and approved in this event by both
parties; for these Balances in favor of the CONTRACTOR, PEMEX
TRANSFORMACION INDUSTRIAL shall proceed to make the
corresponding arrangements to make payment under the terms of Clause
FOUR.- REMUNERATION of the CONTRACT itself.

[..]

SIX. Both parties acknowledge that there exists no fraud, error, violence
or any other defect of consent in the execution of this SETTLEMENT and
that they are therefore jointly and severally in agreement regarding its
background, purposes, declarations, acknowledgments and Agreements
as well as the scope of these specifications.

SEVEN. Pursuant to Article 76 of the Administrative Provisions for
Procurement, Leasing, Works and Services of the Substantive Productive
Activities of Petroleos Mexicanos and Subsidiary Agencies and Clause
SEVENTEEN - "SETTLEMENT" of the CONTRACT, PEMEX
TRANSFORMACION INDUSTRIAL and the CONTRACTOR jointly
agree that there are no Balances in favor and against any of the parties
other than those stated herein, and when final balances in favor of the
CONTRACTOR indicated in Section VII have been paid. 3 of this
document, the parties will proceed to notarize an Administrative Act of
Extinguishment of Rights and Obligations under the CONTRACT,
referred to in Clause TWO.- TERM of Public Works CONTRACT no.
ROPL00713P, related to the "DEVELOPMENT OF THE
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ENGINEERING, PROCUREMENT, SUPPLY, INSTALLATION,
CONSTRUCTION, TESTING AND COMMISSIONING OF A 35 MW
GAS TURBOGENERATOR TG-S ON SITE, A HEAT EXCHANGER
HRSG-2 AND STATION FOR GAS REGULATING AND
MEASUREMENT AT THE REFINERY "FRANCISCO |. MADERO
REFINERY OF CIUDAD MADERO, TAMAULIPAS."

In accordance with the provisions of the Settlement, after reconciling the balances in their
favor and against them, the Parties agreed on a balance in favor of Refineria Madero in the
amount of USD 2,510,867.61 and MXN 29,029,458.50, both amounts subject to the
payment of the corresponding value added tax. The Parties acknowledged that the balances
in favor of the Claimant were "covered by the respective estimates [...] duly signed and
approved in this event by both parties;" and that, consequently, Pemex Tri would proceed
to make "the corresponding arrangements in order to make the payment thereof” in
accordance with the provisions of Clause Four of the Contract.’®

The Parties acknowledged that there were no defects of consent in the preparation and
execution of the Settlement and they are therefore “jointly and severally in agreement
regarding its background, purposes, declarations, acknowledgments and Agreements as
well as their scope,”’*® mutually declaring their agreement "that there are no Balances in
Favor and against any of the parties other than those stated herein, and when final
balances in favor of the CONTRACTOR have been paid, [...] the parties shall proceed to
notarize an Administrative Act of Extinguishment of Rights and Obligations in accordance
with Clause Two of the Contract.’

c. Demand for Payment

In view of the lack of payment of the balances recognized in the Settlement, on April 20,
2021, Refineria Madero required Pemex Tri to pay the amounts established in the
Settlement.!® In the payment request, Refineria Madero presented the invoices
corresponding to the debt recognized in the Settlement, as follows:*°

a. Invoice with serial number 174 in the amount of USD 412,010.55.

b. Invoice with serial number 175 in the amount of MXN 2,848,363.28.

15 See Annex RMT-D-003 Settlement, "AGREEMENTS AND ACKNOWLEDGEMENTS", Item Four.
16 1pid., Item Six.

7 1bid., Item Seven.
18 See Annex RMT-D-004- Demand for Payment.
19 See Annex RMT-D-004: Annex Two - Demand for Payment.
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c. Invoice with folio number 176 in the amount of USD 980,213.18.
d. Invoice with folio number 177 in the amount of MXN 9,446,205.08.
e. Invoice with folio number 178 in the amount of USD 335,055.04.
f. Invoice with serial number 179 in the amount of USD 1,174,841.13.

g. Invoice with serial number 180 in the amount of MXN 21,304,961.72.

d. Internal Audit of Pemex subsequent to the Payment request.

Following notification of the payment request transmitted by Refineria Madero to Pemex
Tri on April 29, 2021, the Projects Subdirectorate of Industrial Projects of the Pemex Tri
General Directorate, by means of Document DGTRI-SPI-GP2-046-2021,2° communicated
to Refineria Madero that, in order to proceed with the requested payment, Refineria
Madero should deliver: (i) the originals of the authorized estimates, (ii) the proofs of
follow-up of the required documentation in accordance with the forty-first clause "sources
of financing" of the Contract and (iii) a copy of the letter through which the bank account
information is revised. This information was provided by Refineria Madero on July 1,
2021.2

Subsequent to the delivery of the aforementioned documentation, Pemex's Internal Audit
conducted an analysis and verification of the amounts where payment was required by
Refineria Madero in accordance with the Settlement, which resulted in the issuance of
Minutes VE-006/2020,%? dated May 27, 2021, in which the Internal Audit determined that
certain amounts were "improper" and "lacking justification."

On August 2, 2021, Pemex Tri delivered to Refineria Madero a copy of Minutes VE-
006/2020,% as well as a summons so that, on August 4 of that year, the Parties would meet
to address and resolve the findings of the Internal Audit.

On August 4, 2021, the Parties met and formulated Minutes CPFG-MIN-TG8- 001-2021,%
in which they stated the amounts noted by the Internal Audit, as follows:

a. In Foreign Currency USD:

20 See Annex PTI-D-001 - Document DGTRI-SPI-GP2-046-2021.

2L See Annex PTI1-D-002 - Communication RMT-DGTRI-DPROY-SP1-ROM-TGM-0020.
22 See Annex PTI-D-003 - Minutes VE-006/2020.

23 See Annex PTI-D-004 - Document DGTRI-SP1-GP2-077-2021.

24 See Annex PT1-D-005 - Document CPFG-MIN-TG8-001-2021.
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Improper amount of USD 192,767.88
Unsupported amount of USD 58,902.93

b. In Mexican pesos MXN:

Improper amount of MXN 114,467.29
Unjustified amount of MXN 14,963,531.08

During the months from September 2021 to December 2021, the Parties carried out a
review and documentation process to settle the amounts noted by the Internal Audit.®
However, Refineria Madero decided not to continue with this process.

In the present Arbitration, the Parties do not dispute the fact that Pemex Tri has not made
the payment of the balances established in the Settlement in favor of Refineria Madero.
However, there is a dispute between the Parties regarding the enforceability of such
balances, as described in the following paragraphs, and therefore such issue is part of the
matters to be settled by this Final Award.

VIlI. CLAIMS OF THE PARTIES
a. The Claimant

Except for (1) quantifying the amount of interest ordered to be paid by Pemex Tri under
the claim identified in subparagraph c. below and (2) changing the requested order
identified in paragraph e. below, to a statement, Refineria Madero maintained the same
claims appearing in its respective Memorials of Claim, Reply and Findings.?®

In view of the foregoing, the following is a list of the requests that Refineria Madero
identified in its Memorial of Findings, for which it is requesting the Arbitration Tribunal:

a. Declare that Refineria Madero's claim is admissible and suitable to
arbitration, in accordance with the Arbitration Agreement.

b.  Order Pemex Tri to pay USD 2,510,867.61 (pre-tax amount) and MXN
29,029,458.50 (pre-tax amount), amounts due under the Contract (as
established in the Settlement).

c.  Order Pemex Tri to pay the interests caused by the non-payment of the
amounts that were agreed upon in the Settlement, interests that amount to
USD 2,183,417.26 and MXN 25,243,630.05 (as of the date of presentation

2 Chain of emails generated in that period. See Annex PTI1-D-006.

% See Claimant's Memorial, Sec. 61, Memorial in Reply, Sec. 91 and Claimant’s Memorial on Findings
and Costs, Sec. 108.

28



Case 1:26-cv-03953 Document 1-2  Filed 05/13/26  Page 31 of 169

of the Memorial of Findings in accordance with the Accounting Opinion
I11). These amounts will be revised as they continue to be generated until
such time as Pemex Tri settles all of its debt with Refineria Madero.

d.  Order Pemex Tri to pay all additional amounts and items claimed by
Refineria Madero in the present arbitration proceeding, including in all of
these the payment of interest and other supplemental items.

e.  Declare that, once the liquidation of the final balances in favor of Refineria
Madero is completed,in accordance with the Contract and the Settlement,
Pemex Tri must notarize the Act of Extinguishment of Rights and
Obligations.

f.  Issue the declarations and orders requested by Refineria Madero in its
Memorial of Findings as well as those previously requested during the
arbitration proceedings, all aimed at resolving the merits of the disputes in
this arbitration in favor of Refineria Madero.

g.  Order Pemex Tri to indemnify Refineria Madero for any other item declared
as well as for any order, non-fulfillment, damage, harm, interest, etc.
resulting from the facts and claims declared and indicated by Refineria
Madero or those that it may add at a later time.

h. Order Pemex Tri to cover the costs of this arbitration.

b. Respondent

94. Unlike Refineria Madero, Pemex Tri substantially modified its claims when it filed its
Memorial of Findings. Since Pemex Tri maintained practically the same request to the
Arbitration Tribunal in its Reply and Counter-Memorials, the following are the claims
made by Pemex Tri in its Counter-Memorial and Rejoinder Memorial.

95. Thus, in its Rejoinder Memorial dated April 17, 2023, Pemex Tri requested:?’

a. Recognize the validity of declarations regarding issues of
jurisdiction and admissibility that prevent decisions being made
regarding the merit or lack of merit of the claims of Refineria
Madero that, where applicable, should have been filed,
processed and resolved in the venue of an administrative dispute
proceeding under the terms of section VIII of Article 3 of the
Organic Law of the Federal Court of Administrative Justice in

27 See Rejoinder Memorial, Sec. 87.
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joint and several accordance with the reasons presented and
validated in this Rejoinder Memorial.

96. On July 21, 2023, within the common time period granted by the Arbitration Tribunal,
Pemex Tri filed a Memorial of Findings and Statements of Costs, in which, contrary to its
Counter-Memorial and Rejoinder Memorials, it advanced its petitions to the Arbitration
Tribunal, requesting?®:

a. Recognize and declare that the objections to the issues of
jurisdiction and admissibility raised by Pemex Tri are intact and
uncontested because the SPECIAL REGIME of Internal Audit of
Petroleos Mexicanos arises neither from the normal contractual
scope nor from the concurrence of wills of Pemex
Transformacion Industrial and Refineria Madero, having its
origin rather in the regulations of the Petroleos Mexicanos Law
and are not subject to arbitrability because it is an authentic
public power of that disproportionate legal regime.

b. Recognize and declare that the objections to the issues of
jurisdiction and admissibility raised by Pemex Tri are
unfounded and uncontested because the Arbitration Tribunal
cannot perform a jurisdictional function with respect to
Petroleos Mexicanos because it was not bound by the arbitration
agreement that governs Refineria Madero and Pemex Tri and
because, without the consent of Petroleos Mexicanos, the
Arbitration Tribunal lacks jurisdiction and because the
oversight and auditing functions of the Internal Audit Office as
the executing agency of the Board of Directors of Petroleos
Mexicanos cannot be arbitrated.

c. Recognize and declare that the objections to the issues of
jurisdiction and admissibility raised by Pemex Tri are
unfounded and uncontested because the Arbitration Tribunal
lacks jurisdiction to resolve fully, completely and with integrity
the motivation and basis, or the lack of one or the other or both,
regarding the findings of the Internal Audit of Petroleos
Mexicanos, particularly, in the final results of "Verification VE-
006/2020" and the estimates "06ACI-PI", "07ACI-01", "GNR-
01", "GNR-02", "41", "I5E™ and "1E", for which "improper
amounts” and "amounts lacking justification" were determined
with moderation.

28 See Respondent's Memorial on Findings and Costs, Sec. 52.

30



Case 1:26-cv-03953 Document 1-2  Filed 05/13/26  Page 33 of 169

d. Recognize and declare that the objections to the issues of
Jurisdiction and admissibility raised by Pemex Tri are
unfounded and uncontestable because the Arbitration Tribunal
lacks jurisdictional function to resolve fully, completely and with
integrity whether the balances recognized in favor of Refineria
Madero in the settlement derived from the early termination may
or may not be regarded as "DEBTS DUE" under the terms of
Article 2190 of the Federal Civil Code: “A DEBT IS DEFINED
AS ‘DUE AND PAYABLE® WHEN THE PAYMENT OF IT
CANNOT BE REFUSED IN ACCORDANCE WITH THE LAW"
due to the presence of the findings of the Petrdleos Mexicanos
Internal Audit and its disproportionate legal regime.

e. Recognize and declare that the objections to the questions of
jurisdiction and admissibility raised by Pemex Tri are intact and
uncontested because the Arbitration Tribunal lacks
jurisdictional function to resolve fully, completely and with
integrity whether the balances recognized in favor of Refineria
Madero in the settlement derived from the early termination may
or may not be regarded as errors in calculation for the purpose
of its rectification in the bilateral settlement, pursuant to Article
1814 of the Federal Civil Code ("..THE ERROR OF
CALCULATION ONLY GIVES RISE TO BEING RECTIFIED")
with respect to the amounts determined to be "improper™ or
"lacking justification™ by the Pemex Internal Audit.

f. Recognize and declare that the objections to the questions of
jurisdiction and admissibility raised by Pemex Tri are intact and
uncontested because the Arbitration Tribunal lacks
jurisdictional function to resolve fully, completely and with
integrity whether Pemex Tri has been legally able to decline, due
to the disproportionate regime of the Internal Audit of Petrdleos
Mexicanos imposed by the Petréleos Mexicanos Law in
accordance with Article 8 of the Federal Law of Administrative
Procedure which mandates that: "The administrative act shall
remain valid as long as its invalidity has not been declared by
an administrative or jurisdictional authority, as the case may be"
under the circumstances that the validity of the final results of
"Verification VE- 006/2020" has not been submitted for
jurisdictional scrutiny under Article 3, section VIII of the
Organic Law of the Federal Court of Administrative Justice,
which could contain all the causes of validity and effectiveness
against both the Petrdleos Mexicanos Internal Audit and Pemex
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Tri.

Recognize and declare that the objections to the issues of
jurisdiction and admissibility raised by Pemex Tri are intact and
uncontested because the Arbitration Tribunal lacks
jurisdictional function to resolve fully, completely and with
integrity whether Refineria Madero—in the event of proving the
constitutive elements of its claims before the Federal Court of
Administrative Justice could prove the existence of the relevant
subjective right and obtain in its favor an order for the
fulfillment of the correlative obligation of the balances
acknowledged in its favor in the bilateral settlement, in
accordance with Article 52 of the Federal Administrative
Dispute Procedure Law for the purpose that the decision to be
issued DECLARES THE RIGHT AND LEAVES OPEN THE
SIMPLE WAY FOR ITS ENFORCEMENT, all of which cannot
be done through the arbitration award.

Recognize and declare that the objections to the issues of
jurisdiction and admissibility raised by Pemex Tri are
unfounded and uncontested because the Arbitration Tribunal
lacks jurisdictional function to resolve fully, completely and with
integrity the claims of Refineria Madero because the arbitration
clause in fine prescribes that: "ADMINISTRATIVE
RESCISSION AND EARLY TERMINATION OF THE
CONTRACT SHALL NOT BE SUBJECT TO ARBITRATION"
and because it is clear from the systematic contractual and legal
scope governing this arbitration clause: (i) that Article 1839 of
the Federal Civil Code prescribes that: "The contracting parties
may include the clauses they deem convenient; but those that
refer to essential requirements of the contract or are
consequences of its ordinary nature shall be deemed to be
included, even if these are not expressed (...). (EMPHASIS
ADDED), (ii) that the bilateral settlement notarized on
November 25, 2020, is a natural, ordinary and legal
consequence of the early termination of June 9, 2017, (iii) that
Article 1796 of the Federal Civil Code provides in the relevant
part that: "contracts (...) not only bind the contracting parties to
fulfill what has been expressly agreed upon, but also render them
responsible for any consequences that, according to their
nature, are in conformity with (...) the law." (EMPHASIS
ADDED), (iv) that Articles 153 and 168 of the Regulations of the
Law of Public Works and Related Services respectively
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recognize that the bilateral termination derives from the early
termination: "Article 153.- For the preparation of the
SETTLEMENT of the work RESULTING FROM THE EARLY
TERMINATION of the contract (...)." (EMPHASIS ADDED).
"Article 168.- In order to terminate, whether partially or totally,
the rights and obligations assumed by the parties to a contract,
the parties MUST prepare the corresponding work settlement
(...)." (EMPHASIS ADDED); (v) that there is an inseparable link
between early termination and the bilateral settlement that
derives from it and that this confirms in turn the systemic unity
of the proceedings for procedural purposes, taking as a
reference Article 72 of the Federal Code of Civil Procedures:
"Article 72.- Two or more lawsuits MUST BE JOINED when the
decision in each requires the verification, constitution or
modification of legal relations DERIVED IN WHOLE OR IN
PART, FROM THE SAME FACT, which must necessarily be
proven in any case, or tend entirely or in part toward the same
effect or when, in two or more lawsuits, the same dispute must
be entirely or partially resolved (...). (EMPHASIS ADDED).

i. Recognize and declare in the Final Award that Refineria Madero
should be ordered to pay the costs of the arbitration.

J. Recognize and declare in the Final Award that Refineria Madero
should be ordered to pay Pemex Tri's defense costs incurred in
the arbitration in accordance with the Report of the Arbitration
Commission of the International Chamber of Commerce
regarding decisions on costs in international arbitration.

VIIl. THE DISPUTE BEFORE THE ARBITRATION TRIBUNAL

The dispute before the Arbitration Tribunal involves several issues, all these having a
significant degree of complexity because, although the arbitration was initiated by
Refineria Madero to resolve a dispute over the non-payment of amounts owed by Pemex
Tri under the Contract, the fact is that the dispute between the Parties involves issues that
go beyond a simple controversy over the payment of overdue balances.

Indeed, although the amounts claimed in this arbitration were established by mutual
agreement between the Parties at the time of termination of the works under the Contract,
they disagree as to whether the Arbitration Tribunal has jurisdiction to resolve the dispute
between them, insofar as they debate the nature and legal regime of the Settlement and the
effects of any connection to the Early Termination of the Contract. In this regard, given
that the Early Termination of the Contract is not subject to arbitration by express agreement
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of the Parties,?® Pemex Tri argues that the dispute is similarly not subject to arbitration
since the Settlement containing the amounts claimed in this arbitration has its origin in
such Early Termination, granting the Settlement the same nature as Early Termination.
Therefore, since the settlement is an administrative act derived from one not subject to
arbitration, any dispute related to the settlement would be similarly unsuitable for
arbitration.

It is important to clarify that the Parties do not dispute either the validity of the Early
Termination of the Contract or the causes for it that were invoked by Pemex Tri. There is
also no reason for disagreement between them regarding the validity of the Settlement
containing the amounts for which payment is claimed by Refineria Madero; what is
disputed in this arbitration is whether the Arbitration Tribunal possesses jurisdiction to
issue a ruling in relation to settlement of the balances set forth in the Settlement in favor
of the Claimant, to the extent that the Respondent argues that preparation of the Settlement
by the Parties derived from the exercise of a disproportionate power of Pemex Tri: the
early termination of the Contract?*!

In other words, the issue in this arbitration focuses on determining whether the
unsuitability of the Early Termination of the Contract for arbitration inexorably extends to
the Settlement and the actions derived therefrom, so that any dispute related to it, including
the settling of the amounts set forth therein, is not subject to be submitted to arbitration,
being subject to the exclusive jurisdiction of the corresponding administrative dispute
court.

Regardless of the foregoing, Pemex Tri objects to the jurisdiction of the Arbitration
Tribunal to resolve its conflict with Refineria Madero, by virtue of the review conducted
by the Pemex Internal Audit with respect to the items and amounts that were set forth in
the Settlement. In Pemex Tri's opinion, the fact that the Internal Audit has determined that
the great majority of the items and amounts agreed to in the Settlement in favor of the
Claimant® are "improper" or "lacking justification" produces the result that these are
unenforceable and, furthermore, that any dispute related to such determination or
enforceability of the amounts claimed must necessarily be submitted to the Federal Court
of Administrative Justice, since these fall within its exclusive jurisdiction.

2 For contracts subject to the LOPSRM, the impossibility of submitting disputes related to the Early
Termination of contracts is expressly contained in Article 98 of the LOPSRM: "Administrative rescission,
early termination of contracts, as well as those cases provided for in the Regulations of this Law, shall not
be subject to arbitration™

30 See Respondent’s Counter-Memorial, Sec. 4.

31 In its Rejoinder Memorial, Pemex Tri argues that the termination is a disproportionate clause of public
law, as it is regulated in Articles 168, 169, 170 and 171 of the LOPSRM Regulations.

32 See Annex RMT-D-003 - Settlement, "AGREEMENTS AND ACKNOWLEDGEMENTS", Item Four.

33 See footnote no. 41 of the Rejoinder Memorial.
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Therefore, the Arbitration Tribunal must determine its jurisdiction ratione materiae in
accordance with Articles 6(3) of the ICC Rules®* and 1432 of the Commercial Code.*® This
includes both the suitability of disputes for arbitration related to the payment of the
amounts set forth by the Parties in the Settlement as well as the impact of the findings of
the Pemex Internal Audit on amounts determined in favor of the Claimant and what was
agreed to by the Parties to the Settlement.

Only in the event that it rules in favor of its jurisdiction and that there are no resolutions in
the Pemex Internal Audit to prevent it from making a determination regarding the amounts
contained in the Settlement will the Arbitration Tribunal then be able to analyze the true
merits of the dispute between the Parties, i.e., (i) whether Pemex Tri failed to fulfill its
obligation to pay the amounts agreed to in the Settlement in accordance with Article 76 of
the ACPs, as well as with the provisions of Clauses Four, Fifteen and Seventeen of the
Contract and, if so, whether it is appropriate (ii) to order Pemex Tri to pay such amounts
and (iii) to order it to pay interest—financial expenses—in accordance with Clause 4.3 of
the Contract, as well as to (iv) order Pemex Tri to fulfill its obligations under the Contract,
including those derived from the Settlement as an integral part thereof, such as the issuance
of the Minutes of extinguishment of rights and obligations.

Finally, regardless of whether or not it has jurisdiction to resolve these issues, the
Avrbitration Tribunal must decide the residual issue between these, jurisdiction over which
is disputed by neither Party, and which derives from the proceedings in this venue: (v)
which of the Parties must pay the costs of the arbitration and in what proportion.

It should be noted that, in order to complement its analysis, the majority of the Arbitration
Tribunal has resorted to different sources of applicable law chosen by the Parties, such as
the federal legislation and regulations in force, doctrine, as well as the case law reasoning
of Mexican courts that have addressed the issues at issue in this arbitration, such as the
termination of public works contracts. The fact that these sources have served as a guide
for the decision adopted here despite not having been invoked or provided by the Parties
during the arbitration proceedings in no way affects their right to equal treatment and to a
full opportunity to present their case, since they do not introduce new elements to the
dispute or novel issues that have not been debated by the Parties, as exemplified by the
legal nature of the Settlement. By taking into account the various sources of law chosen
by the Parties, not only is the Arbitration Tribunal proceeding in a manner consistent with
the wishes of the Parties, but it also constitutes the only way to fulfill the mission entrusted
to it by the Parties: to resolve the dispute between the Parties in an efficient manner by
applying the law chosen by them.

3 Article 6(3) of the ICC Rules: "Any question of jurisdiction [...] shall be decided directly by the
arbitration tribunal.”

3 Article 1432 of the Commercial Code: "The arbitration tribunal shall have the power to rule on its own
jurisdiction, including on objections relating to the existence or validity of the arbitration agreement."”
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In any case, the doctrine and the Enforceable judgments consulted by the Arbitration
Tribunal do not alter or modify the Parties' arguments, nor do they disrupt their claims,
both because with their support, no determination different from that derived from the
arguments and claims of the Parties is made, and because the Arbitration Tribunal must
issue a Final Award that settles the conflict between the Parties by applying the law chosen
by them—that is to say, the Mexican Federal Laws,* including both the doctrine and the
case law of the federal courts that relate to its content, scope and interpretation, especially
when the latter source has the status of being a well-known fact.*’

To ignore the writings of academics and the judiciary on the interpretation and scope of
the law applicable to the dispute simply because the Parties did not invoke it during the
proceedings would result in an irresponsible and incomplete, even negligent exercise of
the Arbitration Tribunal's mission, since it would imply ignoring, o the detriment of the
Parties and the dispute between them, the scope and content of the laws it is obligated to
apply without there being any objective consideration to justify their omission. Certainly,
to disregard the doctrine and the rulings of the federal courts on issues relevant to the merits
of the dispute would also be inconsistent with the Parties' intent in agreeing to submit their
disputes to arbitration under the ICC Rules®® and to their expectations for the efficient
resolution of the dispute by specialized professionals chosen for that sole purpose.

To claim that by undertaking the examination of the substantive issues to be resolved, the
Acrbitration Tribunal is prevented from taking relevant legislation into consideration that
would restrict its members’ freedom of assessment, rendering them mere validators of one
position or the other as if the arbitrators were limited by the arguments of the parties and
prevented from making their own analysis and application of the law chosen by them.
Although it is true that the arbitrators are not authorized to decide the dispute on the basis

% See Annex RMT-C-001 Contract, Thirty-Fourth Clause.

37 Digital register: 2017123. Authority: Plenary Court. Tenth Epoch. Subject(s): Common. Reasoning: P./J.
16/2018 (10th.). Source: Gazette of the Judicial Weekly of the Federation. Book 55, June 2018, VVolume I,
page 10. Type: Case law. WELL-KNOWN FACTS. THE ELECTRONIC VERSIONS OF THE
JUDGMENTS STORED AND CAPTURED IN THE COMPREHENSIVE TRACKING SYSTEM
(SISE) ARE LIKE THIS. Digital register: 174899. Authority: Plenary Court. Ninth Epoch. Subject(s):
Common. Reasoning: P./J. 74/2006 (9th.). Source: Federal Judicial Weekly Gazette. Volume XXIII, June
2006, page 963. Type: Case law. WELL-KNOWN FACTS. GENERAL AND LEGAL CONCEPT.
Pursuant to Article 88 of the Federal Code of Civil Procedure, the courts may invoke well-known facts even
if these have not been alleged or proven by the parties. Well-known facts should be generally understood as
those which by human knowledge are considered certain and indisputable, whether they pertain to history,
science, nature, the transitions of public life today or circumstances commonly known in a certain place, to
the point where every person in that milieu is in a position to know these; and from the legal point of view,
a well-known fact is any event in public domain known by all or almost all the members of a certain social
circle at the moment in which the judicial decision is to be made, regarding which there is no doubt or
discussion; so that being well-known, the law exempts it from the requirement of proof, since it is public
knowledge in the social environment where it occurred or where the proceeding is being processed.

38 Article 21 of the ICC Rules
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of elements or theories that were not invoked by the parties, nor are they empowered to
alter the claims of the parties or modify the terms of the underlying contract or their
obligations, none of this is an impediment for the Arbitration Tribunal to resort to the
sources of applicable law in the event that, with the help of these sources, the arbitrators
can bolster their analysis and form an opinion on the substantive issue that has been
submitted to them.

IX. JURISDICTION OF THE ARBITRATION TRIBUNAL
a. Respondent's Position

In its Counter-Memorial, Pemex Tri states that the Arbitration Tribunal lacks jurisdiction
in this arbitration, alleging that the claims raised by Refineria Madero are therefore not
admissible or suitable for arbitration, specifically, "[b]y express exclusion of the Parties—
according to the scope and textual or implicit effects of the arbitration agreement,
contained in the thirty-fourth clause of the Contract (...)%

The Respondent contends that the Arbitration Agreement®® and Article 98 of the
LOPSRM* limit in similar ways the jurisdiction of the arbitration tribunals to hear disputes
regarding administrative rescission and early termination of the Contract, these being the
exclusive jurisdiction of the federal administrative dispute courts.*?

For Pemex Tri, the fact that Early Termination of the Contract and its causes are not subject
to arbitration means that the consequences derived from these factors must be considered
under the same perspective and, therefore, are similarly not subject to arbitration. The
Respondent cites case law of the First Chamber of the SCIN in which it determined that
the breach of contractual obligations cannot be analyzed in arbitration in cases where it has
given rise to administrative rescission, as well as a decision of a Collegiate Court* in
which it ruled on the exclusive jurisdiction of the administrative dispute courts with respect
to the interpretation and enforcement of public works contracts assigned to federal

39 See Respondent’s Counter-Memorial, Sec. 2.

40 See Annex RMT-D-001 - Contract, Cl. 34 "THIRTY-FOUR - APPLICABLE LAW AND ARBITRATION
(...) "Administrative rescission and early termination of the contract shall not be subject to arbitration"

4L «“Article 98 of the LOPSRM: "Arbitration may be agreed upon with respect to those disputes that arise
between the parties due to the interpretation of the clauses of the contracts or due to issues derived from
their execution under the terms of the provisions of Title Four of Book Five of the Commercial Code.

"Administrative rescission, early termination of contracts, as well as those cases provided for in the
Requlations of this Law, shall not be subject to arbitration."

42 See Respondent’s Counter-Memorial, Sec. 5.

43 See Eleventh Collegiate Court of Appeal of the First Circuit for Civil Matters in the resolution of Protection
Order under Review 358/2010.
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resources.*

The Respondent argues that the fact that "[....] the arbitration clause does not mention
TEXTUALLY that the settlement of the administrative rescission or the settlement of the
early termination shall not be subject to arbitration does not imply that they can be brought
to arbitration,"* since it must be interpreted in accordance with Articles 1839, 185247
and 1796 of the Federal Civil Code as a disproportionate clause*® according to national
legislation and applicable case law.>

In this regard, Pemex Tri points out that, as an administrative contract, the Contract
implicitly includes disproportionate clauses such as the exclusion of the effects of early
termination or administrative rescission of the issues related to the Contract that may be
submitted to arbitration.>* To support its position, Pemex Tri invokes the judgment of the
First Chamber of the Supreme Court in protection order under review 393/2016.

44 See Respondent’s Counter-Memorial, Sec. 4.

Digital register: 2009252. Authority: Second Chamber. Tenth Epoch. Subject(s): Administrative,
Constitutional. Reasoning: 2nd./J. 62/2015 (10th). Source: Gazette of the Judicial Weekly of the Federation.
Book 18, May 2015, Volume I, page 1454. Type: Case law. https://sjf2.scjn.gob.mx/detalle/tesis/2009252
PUBLIC WORKS CONTRACTS. THE FEDERAL COURT OF FISCAL AND ADMINISTRATIVE
JUSTICE IS RESPONSIBLE FOR RESOLVING ON INTERPRETATION AND FULFILLMENT, WHEN
THESE ARE ENGAGED BY FEDERAL ENTITIES OR MUNICIPALITIES RESPONSIBLE FOR
FEDERAL RESOURCES.

4 See Rejoinder Memorial, Sec. 4

46 Article 1839 of the Federal Civil Code. "The contracting parties may include such clauses as they deem
convenient; but those that refer to essential requirements of the contract or are a consequence of its ordinary
nature shall be deemed to be included even if they are not expressed, unless the latter are waived in the cases
and terms permitted by law."

47 Article 1852 of the Federal Civil Code: "Whatever the general nature of the terms of a contract, it shall
not be understood to include things and cases different from those over which the interested parties intended
to contract"

48 Article 1796 of the Federal Civil Code: "Contracts are improved by mere consent, except those which
must be in a form established by law." "Once they have been improved, they bind the contracting parties not
only to the performance of what has been expressly agreed to but also to the consequences which, according
to their nature, are in conformity with good faith, usage or the law."

49 See Rejoinder Memorial, Sec. 4.

The First Chamber of the Supreme Court of Justice of the Nation wrote in its Enforceable judgment that
definitively resolved protection order under review 393/2016, which involved aspects of public works and
constitutionality of the settlement that "These are considered institutions of public order, so that when the
authority fails to include or agree on them in a contract, it cannot be considered that they have been waived,
but rather that they will be understood to be tacitly incorporated into the contract, since, as has been stated,
this type of power is inalienable."

%0 See Rejoinder Memorial, Sec. 4 and Secs. 9-10.

°1 See Rejoinder Memorial, Sec. 10.
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114. On the other hand, Pemex Tri asserts that the issuance of the Settlement should be
classified as an administrative act in accordance with Articles 52 of the LFPCA®?, 153 and
168 of the LOPSRM Regulations®® since it derives from the early termination of the
Contract.>* In this regard, Pemex Tri alleges that in accordance with Section V111 of Article

52 See Counter-Memorial, Sec. 6

"Article 52.- The final judgment may:

I.  Recognize the validity of the contested resolution.
Il. Declare the nullity of the contested decision.

I1l. (Repealed).

IV. Whenever any of the assumptions set forth in sections Il and Il of Article 51 of this Law are met, the
Court shall declare nullity to the effect that the proceeding be resumed or a new resolution be issued;
in other cases corresponding to the asserted claim, it may also indicate the terms in accordance with
which the administrative authority must issue its resolution. In those cases in which the sentence implies
a modification to the amount of the contested administrative decision, the competent Regional Chamber
must specify the amount, scope and terms of this modification. In the case of penalties, when the Court
considers that the penalty is excessive because it was not adequately justified or the aggravating facts
of the penalty were not present, it shall reduce the amount of the penalty by freely assessing the
circumstances that gave rise to the penalty.

V. Declare the nullity of the contested decision and furthermore:

a. Recognize the existence of a subjective right and order the plaintiff to fulfill the corresponding
obligation

b. Grant or reinstate the plaintiff in its enjoyment of the affected rights.

c. Declare the nullity of the administrative act or resolution of a general nature, in which case the
effects of the implementing acts affecting the claimant will cease, including the first application
contested. The declaration of nullity shall have no other effects for the claimant except as
provided by the laws of the matter in question.

d. Recognize the existence of a subjective right and order the federal public entity to pay
compensation for damages caused by its public servants. If the judgment obligates the authority
to perform a certain act or initiate a procedure in accordance with the provisions of section 1V,
it must be fulfilled within four months in the case of Ordinary Judgment or one month in the case
of Summary Judgment in accordance with the provisions of Article 58 -14 of this Law, counted
from the date the judgment becomes final. (...)"

53 Article 153 of the LOPSRM Regulations: "The rules set forth in Section IX of this Chapter shall be
observed for the preparation of the settlement of the work resulting 18 from the early termination of the
contract." Article 168 of the LOPSRM Regulations: "In order to terminate, partially or totally, the rights
and obligations assumed by the parties to a contract, the parties must prepare the corresponding settlement
of the work, except in the cases referred to in the third paragraph of Article 64 of the Law The physical
acceptance of the work must be attached to the settlement. Once the settlement of the work has been prepared,
only actions derived from it 19 shall remain in force along with the guarantee specified in Article 66 of the
Law, for which reason no claim for payment made by the contractor following the notarization of the
settlement or, if applicable, following the expiration of the term set forth in the third paragraph of Article 64
of the Law, shall proceed."

54 See Rejoinder Memorial, Sec. 8
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3 of the LOTFJA,* since the Settlement is derived from an administrative act such as early
termination, disputes arising in connection with the Settlement cannot be heard in
arbitration, since it is a consequence of an administrative act, which transfers to it the same
nature and endows it with the same effects.

Pemex Tri additionally emphasizes that the special regime of the Internal Audit of Pemex
does not arise from a contractual sphere between the Parties but instead from the rule of
law, so that any determination by such entity "is not amenable to arbitrability because it
is an authentic public power of this disproportionate legal regime."® In this regard, the
Respondent contends that the requirements and Report made by the Internal Audit must be
considered as valid administrative acts, until a competent administrative tribunal declares
otherwise.>’

In its Memorial of Findings, Pemex Tri reiterates its objections to the jurisdiction of the
Avrbitration Tribunal and with respect to the admissibility of the dispute, clarifying that
"any consideration of the factual or substantive aspects.... is not, nor does it imply, nor
should it be construed as a litis or as a tacit or express submission to the Arbitral
Jurisdiction or as an allegation to contravene the merits of the claims asserted against
PEMEX TRANSFORMACION INDUSTRIAL, but only and exclusively as a mere
exposition for context and better comprehensive understanding of the problems related to
the issues of jurisdiction and admissibility."®

Notwithstanding its position regarding the merits of the dispute with Refineria Madero,
Pemex Tri recognizes that the arbitration clause is otherwise sufficient and effective to
resolve any dispute between the Parties, provided that it is not related or connected to
administrative rescission or early termination.>®

% Article 3 of the LOTFJA: "The Tribunal shall hear the lawsuits filed against the final resolutions,
administrative acts and procedures indicated below:

(...). VIIL.- Those arising from public bidding decisions and the interpretation and enforcement of public
contracts, public works, acquisitions, leases and services entered into by agencies and entities of the
centralized and parastatal Federal Public Administration and state productive enterprises, as well as those
under the responsibility of federal public entities when the laws expressly declare the competence of the
court."

% See Respondent's Memorial on Findings and Costs, Sec. 28
57 See Rejoinder Memorial, Sec. 43
%8 See Respondent's Memorial on Findings and Costs, Sec. 1.

%9 See Respondent’s Counter-Memorial, Sec. 9: "'[...] the proper contractual and legal scope and effects
of that arbitration agreement impose full effectiveness and effects to settle any dispute or disagreement
between the parties regarding the interpretation of the clauses of the contract or issues arising from its
execution, PROVIDED THEY ARE NOT RELATED OR CONNECTED WITH ADMINISTRATIVE
RESCISSION OR EARLY TERMINATION."
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On the other hand, the Respondent argues that the Arbitration Tribunal also lacks
jurisdiction to make a decision on the amounts set forth in the Settlement that were not
noted by the Pemex Internal Audit in Minutes VE-006/2020.%° The Respondent notes that
its position with respect to the amounts noted by Pemex's Internal Audit is subsidiary and
does not detract from or render ineffective the jurisdictional objections raised.

The Respondent refers to the provisions of Clause Thirty-Four of the Contract in relation
to the applicable law®! and invokes the application of Articles 183952 and 1796° of the
Federal Civil Code in conjunction with Articles 153% and 168% of the LOPSRM
Regulations as well as the reasoning of the First Chamber (la. XXV1/2018 (10th).®® In this
regard, Pemex Tri argues that the Settlement derives from and is a natural, ordinary and
legal consequence of the Early Termination, which "...confirms the systemic unity of the
proceedings for procedural purposes."®” Therefore, both the Early Termination and the
Settlement are disproportionate clauses, considered by the SCJN as non-waivable

%0 See Respondent's Memorial on Findings and Costs, Secs. 3, 6.

1 Which establishes that the Contract "...shall be governed by the Federal Laws of the United Mexican States
and other provisions in effect.”

62 "The contracting parties may include such clauses as they deem convenient; but those that make reference
to essential requirements of the contract or are consequences of its ordinary nature shall be deemed to be
included, even if they are not expressed (...)."

8 Contracts (...) bind the contracting parties not only to the performance of what has been expressly agreed
to but also to the consequences which, according to their nature, are in conformity with (...) the law.”

64 Article 153.- For the elaboration of the SETTLEMENT* of the works RESULTING FROM THE EARLY
TERMINATION of the contract (...)

% Article 168.- In order to terminate, whether partially or totally, the rights and obligations assumed by the
parties to a contract, the parties MUST prepare the corresponding work settlement (...)."

8 https://sjf2.scin.gob.mx/detalle/tesis/2016485 Digital register: 2016485. Authority: FIRST CHAMBER.
Tenth Epoch. Subject(s) Civil, Administrative. Reasoning: 1st XXVI 2018 (10th) Source: Gazette of the
Judicial Weekly of the Federation. Book 52, March 2018, Volume I, page 1096. Type: Isolated
SETTLEMENT OF PUBLIC WORKS CONTRACTS. ITS LEGAL NATURE. From Articles 46, 55, 62 and 64
of the Public Works and Related Services Law, it is clear that the termination of public works contracts is
not a discretionary power of the contracting authorities but rather a PROCESS REQUIRED BY LAW,
WHICH MUST BE CARRIED OUT INDEPENDENTLY OF THE WILL OF THE PUBLIC ENTITY, I.E., IT
IS A NON-WAIVABLE POWER THAT MUST BE EXERCISED.. Likewise, the issuance of the unilateral
settlement is not a legal activity but a unilateral declaration of a public entity in the exercise of an
administrative function, one aimed at producing legal effects directed before the particular party and the
authority itself, protected by the presumption of legality and enforceability characteristic of administrative
acts, from which also follows the impossibility of revoking it without the express written consent of the
particular party, if it is favorable to the contractor, as well as the need to report it personally in order for it
to be enforceable against third parties. Thus, the termination of public works contracts does not does not
properly qualify as a bilateral act the content of which can be debated through a civil trial; rather, it is an
act of an administrative nature."

57 See Respondent's Memorial on Findings and Costs, Sec. 5.
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institutions of public order, which are understood tacitly incorporated in the contracts.®

Pemex Tri also refers to the provisions of Article 72 of the CFPC® in relation to the joining
of two or more lawsuits in a single proceeding,’® alleging that the unity of the Settlement
proceedings as an act derived from the Early Termination and the origin of the
administrative dispute proceeding (based upon section VII1 of Article 3 of the LOTFIJA)™
has the teleological purpose of safeguarding legal certainty and avoiding the multiplicity
of lawsuits having inconsistent resolutions.”

As a consequence of the foregoing, Pemex Tri argues that a Final Award addressing such
issues "could not be recognized and enforced and would be null and void pursuant to
Article V. 1 subparagraph (c) of the Convention on the Recognition and Enforcement of

68 Protection order under review 393/2016.

8 Article 72 of the Federal Code of Civil Procedures: "Two or more lawsuits must be joined when the
decision in each requires the establishment, constitution or modification of legal relationships derived
entirely or in part from the same fact, which must necessarily be proven in any case, or tend entirely or in
part toward the same effect, or when, in two or more lawsuits, the same dispute must be resolved, entirely
or in part. A key to commencing the collection is that the proceedings not be ready for the final hearing of
the first instance. The joined order shall be from the newest to the oldest. Joiring does not proceed with
respect to proceedings being heard abroad.

70 when the decision of each one demands the verification, the constitution or the modification of legal
relations, DERIVED, IN WHOLE OR IN PART. OF THE SAME FACT, which must necessarily be proved
in any case or tend entirely or in part toward the same effect, or when, in two or more lawsuits, the same
dispute must be resolved entirely or in part (...)."

1 Article 3 of the LOTFJA: "The Court will hear the lawsuits filed against the final resolutions,
administrative acts and procedures indicated below: (...), VIII.- Those arising from public bidding decisions
and the interpretation and fulfillment of public contracts, public works, acquisitions, leases and services
entered into by the agencies and entities of the centralized and parastatal Federal Public Administration,
and the productive enterprises of the State; as well as_those under the responsibility of the federal public
entities when the laws expressly indicate the competence of the court.”

2 pemex TRI refers to the reasoning of the Collegiate Courts of Appeal "Digital record: 2005968. Authority:
Collegiate Courts of Appeal. Tenth Epoch. Subject(s): Constitutional, Common. Reasoning: 1.40.C.2 K
(10th.). Source: Gazette of the Judicial Weekly of the Federation. Book 4, March 2014, Volume I, page
1772. Type: lIsolated. COMPREHENSIVENESS. THE REQUIREMENT IMPLIES THE HIGHEST
POSSIBLE QUALITY OF THE JUDGMENTS IN ORDER TO SATISFY THE FULLNESS REQUIRED BY
ARTICLE 17 OF THE CONSTITUTION. Article 17 of the Constitution sets forth the guiding principles for
the administration of justice in order to give effect to the right to jurisdiction. One of these principles is that
of completeness, which imposes on the judge the obligation to resolve all disputes submitted for full
cognizance, leaving nothing pending, in the aim that the decision being issued may declare the entitlement
and leave open the means of its execution or fulfillment without the need for further judicial or administrative
proceedings. In order to satisfy entirely the completeness required by the Constitution, the courts are
obligated to examine exhaustively all the issues related to the process brought before them, and this is
reflected in a thorough, detailed, in-depth examination where nothing is overlooked that may be significant
in reaching the truth concerning the disputed facts or the possibilities offered by each evidentiary means

()"
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Foreign Arbitral Awards....”

Regarding to whom it corresponds to document, settle and resolve the findings listed in
the Results of the Verification of Internal Audit VE-006/2020, Pemex Tri argues that,
based upon Clause Forty-one of the Contract, Refineria Madero has the obligation to
"submit the estimates with the documentation that proves that the payment thereof is
appropriate..."’™ According to the Respondent, the foregoing was "the essence of the
findings of the Internal Audit of Petr6leos Mexicanos and, in parallel, the fact that the
Administrative Area...of PEMEX TRANSFORMACION INDUSTRIAL requested the
collaboration of REFINERIA MADERO...to settle the findings of the Internal Audit..."”

Pemex Tri invokes the Fortieth Clause of the Contract in its favor by stating that "PEMEX
REFINACION shall not be obligated to process the payment of its invoice(s) when the
CONTRACTOR unjustifiably fails to deliver the Documentation Required by the
corresponding Financing Sources." (EMPHASIS ADDED)"®

In this context, Pemex Tri indicates that, by means of "Document
CA/COMAUD/AI/DTI/123/2021, dated February 23, 2021, the Internal Audit of
PETROLEOS MEXICANOS notified PEMEX TRI and required it to provide
information related to the balances in favor of REFINERIA MADERO, contained in the
settlement (Audit VE- 006 2020, titled "Refineria Madero Debts") ..."""

Pemex Tri claims that on April 18, 2021, it requested the support of Refineria Madero to
meet the requirements of Pemex's Internal Audit. Likewise, the Respondent states that, by
means of the file 'B19.CPPA_ROPL00713P.pdf', it informed Refineria Madero which
were the information requirements for the extraordinary unit prices, considered in the
alphanumeric estimate "15E".

Since Refineria Madero did not respond to the request, Pemex Tri sent a new message on
April 21, 2021, requesting it to report information "concerning the necessary documents
to give attention to the audit requirement..."’® Refineria Madero also failed to respond to
this communication.

On May 19, 2021, Pemex Tri delivered to Refineria Madero two files

73 See Respondent's Memorial on Findings and Costs, Sec. 5.

4 See Respondent's Memorial on Findings and Costs, Secs. 7, 9.
5 See Respondent's Memorial on Findings and Costs, Sec. 9.

76 See Respondent’s Counter-Memorial, Sec. 32, pp. 30 and 31
7 See Respondent's Memorial on Findings and Costs, Sec. 8.

8 See Annex PT1-D-006.
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("APPA_B19 ROPL00713P.pdf' and "APPA_B_19 Anexo_1.xIsx)"”® containing the
detail of the Analysis of Points to Clarify in Verification VE-006/2020, requesting again
the collaboration of Refineria Madero to unravel, clarify and support the relevant.®

The Respondent contends that in the aforementioned files "APPAB19 ROPL00713P.pdf'
and "Excel APPA_B19 Anexo l.xIsx", (i) the eleven items noted in Pemex's Internal Audit
were listed, identifying various amounts as " improper™ and “lacking justification,” (ii)
items 9 and 11 were identified as "attended to," and (iii) the amounts appearing in the
Pemex Internal Audit for items 1, 3, 4, 5, 6, 7 and 8 were shown in detail

By means of Document DGTRI-SPI-GP2-077-2021%2 dated August 2, 2021, Pemex Tri
delivered to Refineria Madero a copy of the Minutes of Final Results of Verification VE-
006/2020, in which the findings resulting from the audit were recorded, inviting the
Claimant to hold a meeting in order to jointly determine the corresponding actions to
address the findings of the Pemex Internal Audit.®

On August 4, 2021, the meeting convened by Pemex Tri was held. The Parties thereupon
notarized Minutes "CPFG-MIN-TG8-001-2021" with the final results of "Verification VE-
006/2020" and the relevant estimates.®* These Minutes included a statement that the Parties
discussed the final results issued by the Internal Audit of Pemex and that "REFINERIA
MADERO expressed that it would communicate the actions that required their
attention."®®

Pemex Tri argues that in Minutes CPFG-MIN-TG8-001-2021.

i. Itwas"... demonstrated that the detail of the amounts is described in the Minutes
of Final Results of the verification "VE-006/2020" [...]";%¢

ii. Itwas stated that Refineria Madero "purportedly would conduct an analysis of such
findings and would report on the actions necessary to address them...."®” According

8 These are included in the file as Annexes PTI-D-009 and PT1-D-010, respectively.
8 See Rejoinder Memorial, Sec. 31.

81 See Rejoinder Memorial, Secs. 32 and 33.

82 See Annex PT1-D-004.

83 pemex Tri maintains that the Minutes of Final Results of the verification "VE-006/2020", issued by the Internal Audit
of Pemex, were provided to Refineria Madero via Document DGTR1-SPI-GP2-077-2021 (PT1-D-004) and in the file
"B19 MRF_incluye anexo.pdf" (PTI-D-012).

84 Estimates "OBACI-PI", "07ACI-01", "GNR-01", "GNR- 02", "41", "15E" and "1E", for which "IMPROPER
AMOUNTS" and "AMOUNTS LACKING JUSTIFICATION" were determined. Ibid.

8 See Respondent's Memorial on Findings and Costs, Sec. 10.
8 See Respondent's Memorial on Findings and Costs, Sec. 22.

87 See Respondent's Memorial on Findings and Costs, Sec. 25.
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to the Respondent, the foregoing did not imply that Refineria Madero had agreed
with the Internal Audit's findings, "...but simply that, in the first instance, it showed
good faith and effort to settle them in coordination with [Pemex TRI)."8®

iii. It was confirmed that the Forty-first clause of the Contract imposes on Refineria
Madero the obligation to present the estimates with the documentation that proves
that payment is due. In this regard, Pemex Tri alleges that, to the extent that the
scope of competence and functions of the Internal Audit of Pemex is "...considered
an "disproportionate clause" of public law, since it is regulated in Article 54 of the
Petroleos Mexicanos Law... the Internal Audit of PETROLEOS MEXICANOS
should also be considered as entitled to request "Required Documentation™ in
terms of the wording of the stipulation, which is articulate and not restrictive."8®

iv. It "...embodied a mutual willingness between the Parties to give attention to the
Final results of Verification VE-006/2020...to ratify or rectify the amounts of the
balances in favor of REFINERIA MADERO contained in the settlement and try to
avoid litigation proceedings, had it not been prematurely abandoned by
REFINERIA MADERO..."%°

The Respondent blames Refineria Madero for not addressing the findings of the Internal
Audit despite the foregoing, and therefore argues that the non-payment of the amounts
owed is the result of Refineria Madero's failure to comply with the next-to-last paragraph
of the

Clause Forty-one of the Contract.®!

On the other hand, Pemex Tri points out that according to Article 177 of the Organic
Statute of Petr6leos Mexicanos, the Internal Audit of Pemex "...indeed has EXPRESS
AUTHORITY TO ORDER AUDITS AND VERIFICATIONS AND TO MAKE REQUESTS
FOR INFORMATION AND DOCUMENTATION TO THIRD PARTIES as in the case of
REFINERIA MADERO.... " The special audit regime does not arise from the normal
contractual scope or from the concurrence of wills between the Parties, "but has its origin
in the rule of the Petréleos Mexicanos Law and IS NOT SUBJECT TO ARBITRATION
SINCE IT IS AN AUTHENTIC PUBLIC POWER OF THAT DISPROPORTIONATE
LEGAL REGIME."

Therefore, the Respondent argues that the mandatory regime of Pemex's Internal Audit is
disproportionate for Pemex Tri, since it constitutes a process required by Pemex's Law,

8 See footnote 26 of Respondent's Memorial on Findings and Costs.
8 See footnote 13 of Respondent's Memorial on Findings and Costs.
% See Respondent's Memorial on Findings and Costs, Sec. 11.

% See footnote 27 of Respondent's Memorial on Findings and Costs.
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which must be carried out independently of Pemex's will, since it is not waivable and its
legal exercise is the exclusive responsibility of Pemex's Internal Audit. In addition,
Petrdleos Mexicanos is not bound by the Arbitration Agreement entered into by Refineria
Madero and Pemex Tri, and therefore the Arbitration Tribunal lacks jurisdiction to make
a decision on the matter.

Likewise, Pemex Tri argues that, in accordance with Article 8 of the Federal
Administrative Procedure Law, "[t]he administrative act shall be valid until its invalidity
has been declared by an administrative or jurisdictional authority, as the case may be."
Under this context, the Respondent argues that: (1) Petréleos Mexicanos was not bound
by the Arbitration Agreement; (2) without the consent of Petroleos Mexicanos, the
Avrbitration Tribunal lacks jurisdiction; and (3) the monitoring and auditing functions of
Pemex's Internal Audit are unsuitable for arbitration.®2

Based upon the three circumstances described above, Pemex Tri asserts that any final
award that recognizes as liquid and enforceable the amounts set forth in the Settlement
would be "ineffective and unenforceable” due to its breach of Mexican public policy, based
upon Article V.1 subparagraphs (c) and (d) of the New York Convention as well as on the
grounds for nullity of the award set forth in Article 1457, first section, paragraphs (c) and
(d) of the Commercial Code.*3

Therefore, the Respondent considers that if the Claimant were to seek recognition of the
amounts contained in the Settlement as liquid and enforceable, it would have to demand
that the findings of the Internal Audit of Pemex be rendered without legal effect before the
Federal Court of Administrative Justice, as provided in Article 8 of the Federal
Administrative Procedure Law.%*

On the other hand, Pemex Tri points out that the exorbitant and unsuitable regime of the
surveillance and auditing functions of the Internal Audit of Pemex are based upon the
provisions of Articles 1, 3, 50, 52, 53 and 60 of the Pemex Law, as well as Article 8 of the
Federal Civil Code. With respect to the jurisdiction of the Federal Court of Administrative
Justice, Pemex Tri argues that a systematic interpretation of Articles 14, Sections VII, XV
and XVI and 15 of the LOTFJA suggests that this court "would be able to hear the
administrative dispute proceeding regulated under the Federal Administrative Dispute
Procedure Law to assemble each and every claim that may affect the early termination,
the settlement that derived therefrom and the administrative acts of the Internal Audit of
PETROLEOS MEXICANOS..."%

92 See footnote no. 41 of the Rejoinder Memorial,

9 See Rejoinder Memorial, footnote 41, p. 22, and Respondent's Memorial on Findings and Costs,
footnote 34, p. 25

% 1bid.

% See Respondent's Memorial on Findings and Costs, Sec. 30.
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The Respondent also invokes Article 52 of the LFPCA to support the jurisdiction of the
Federal Court of Administrative Justice to resolve the claims presented by Refineria
Madero in this arbitration.®

In addition, the Respondent argues that Refineria Madero has the necessary standing ad
causam and ad procesum to join all its claims and bring these before the aforementioned
Court in accordance with the content of the case law, since it would be inconsistent with
the heading PUBLIC WORKS CONTRACTS. THE FEDERAL COURT OF FISCAL
AND ADMINISTRATIVE JUSTICE IS RESPONSIBLE FOR RESOLVING ON
INTERPRETATION AND FULFILLMENT, WHEN THESE ARE ENGAGED BY
FEDERAL ENTITIES OR MUNICIPALITIES RESPONSIBLE FOR FEDERAL
RESOURCES.

Likewise, the Respondent argues that, pursuant to Article 13 of the LFPCA, the term to
file the corresponding claim is 30 business days, counted from the date of the
administrative act or omission®” and that "[sJuch act or omission could be generated by
REFINERIA MADERO through a demand for payment similar to the one made on April
20, 2021, contained in notarial instruments 73,922 and 73923 [...]"%

In relation to the ruling of the First Chamber of the SCJN, in the protection order under
review 393/2016 and reasoning with registration number 2016485, Pemex Tri points out,
first, that, regardless of being related to the issuance of a "unilateral settlement, its scope
is equally replicable for the bilateral settlement, for purposes of the issues of Jurisdiction
and admissibility [...]"°

In this regard, Pemex Tri invokes the reasoning of the First Chamber of the SCJN in Direct
Protection Order under Review no. 393/2016 Pemex Tri argues that the Settlement—
regardless of its bilateral nature—may be arbitrated, since:

a. The Arbitration Agreement expressly excludes the arbitrability of

% See Respondent's Memorial on Findings and Costs, Sec. 31. Insofar as the article establishes that the
final judgment of the Federal Court of Administrative Justice may: (a) recognize the validity of the contested
resolution; (b) declare the nullity of the contested resolution; (c) declare the nullity of the contested resolution
while recognizing for the Claimant the existence of a subjective right and ordering the fulfillment of the
correlative obligation and granting or restoring to the plaintiff the enjoyment of the affected rights.

9 Article 13 of the LFPCA: "[...] The complaint must be filed within the time limits indicated below: I.
Thirty days following the date on which one of the following scenarios occurs: a) The notification of the
contested resolution has taken effect, which shall be determined in accordance with the law applicable to it,
including when a general administrative rule is being contested simultaneously as the first act of application.
b) The contested decree, agreement, act or general administrative resolution has entered into force when it

is self-applying [...]"
% See Respondent's Memorial on Findings and Costs, footnote no. 41.

% See Respondent's Memorial on Findings and Costs, Sec. IV.
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administrative rescission and early termination;%

b. The Settlement is an ordinary and inseparable consequence of the early
termination, the arbitrability of which was expressly excluded by the
Parties in the body of the Arbitration Agreement;

c. Anticipated Termination constitutes the triggering event of the
Termination,'%? for which the general principle of law is applicable,
which establishes that the secondary is determined by the primary,'® as
well as the unity of the proceedings;'%*

d. Likewise, Pemex Tri maintains that these circumstances "are ideological
conditions for compliance with the principles of Article 134 of the
Political Constitution of the United Mexican States"%® and that Refineria
Madero itself, by recognizing the powers of the work site’s resident
official to authorize and sign the settlement, "[...] for the sake of
consistency, should also recognize the unity of proceedings that involve
that "disproportionate clause” of the settlement wherein the
jurisdictional venue is required to be that of the head office and not the
site of the arbitration;"®

e. To split actions and jurisdiction would result in the prevention of an
effective resolution and would run counter to the procedural principles
of providing the jurisdictional function with efficiency and legal
certainty; %7

f. The inseparable link between the early termination and the bilateral
settlement also follows from a systematic interpretation of Mexican law,

100 See Respondent's Memorial on Findings and Costs, Sec. 35.

101 | bid.

102 | bid.

103 See Respondent's Memorial on Findings and Costs, footnote no. 44.

104 See Respondent's Memorial on Findings and Costs, footnote no. 42. Pemex Tri bases these assertions
on reasoning 1.30.C.367 C, digital record no. 2020833, under the heading "UNITY OF INDIVISIBLE
PROCEEDINGS. THIS IS PRESENT WHEN THE ACTIONS EXERCISED DERIVE FROM THE SAME
TRIGGERING EVENT." Annex PTI-L-018.

105 See Respondent's Memorial on Findings and Costs, Sec. 40.
106 See Respondent's Memorial on Findings and Costs, footnote 72.

107 See Respondent's Memorial on Findings and Costs, footnote no. 50.
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including the provisions of (i) Article 1839 of the Federal Civil Code;'%
(ii) Article 72 of the Federal Code of Civil Procedures;*® (iii) Article
1796 of the Federal Civil Code; °

g. Both the Termination and the Early Termination are disproportionate
clauses of public law, in accordance with the provisions of Articles 168,
169, 170 and 171 of the LOPSRM Regulations and regardless of whether
the termination is unilateral or bilateral;'!*

h. Articles 153 and 168 of the LOPSRM Regulations conceive the
settlement as an administrative act derived from the administrative act of
early termination,''? not distinguishing between bilateral or unilateral
settlement;®

i. Pursuant to the aforementioned Article 168 of the LOPSRM
Regulations, "Once the settlement of the work has been prepared, all that
remains in force are the actions derived from it...". In connection with
the foregoing, Section V111 of Article 3 of the Organic Law of the Federal
Court of Administrative Justice (TFJA) establishes that court’s
jurisdiction to hear "lawsuits filed against final resolutions,
administrative acts and proceedings [...]" including “zhose arising from

108 Article 1839 of the Federal Civil Code: The contracting parties may include such clauses as they deem
convenient; but those that make reference to essential requirements of the contract or are consequences of
their ordinary nature shall be deemed to be included, even if they are not expressed [...]."

109 Article 72 of the Federal Code of Civil Procedures: Two or more lawsuits must be joined when the
decision of each one requires the ascertainment, constitution or modification of legal relationships, derived
entirely or in part, from the same fact, which must necessarily be ascertained in any case, or tend entirely
or in part toward the same effect, or when, in two or more lawsuits, the same dispute must be resolved
entirely or in part [...]"

10 Article 1796 of the Federal Civil Code: Contracts (...) bind the contracting parties not only to the
performance of what has been expressly agreed to but also to the consequences which, according to their
nature, are in conformity with [...] the law."

111 See Respondent’s Memorial on Findings and Costs, footnote no. 44.

112 Article 153 of the LOPSRM Regulations: "The rules set forth in Section IX of this Chapter shall be
observed for the preparation of the settlement of the work resulting from the early termination of the
contract." Article 168 of the LOPSRM Regulations: "In order to terminate, whether partially or totally,
the rights and obligations assumed by the parties to a contract, the parties must prepare the corresponding
work settlement, except in the scenarios referred to in the third paragraph of Article 64 of the Law. The
physical acceptance of the work must be attached to the final statement. Once the settlement of the work has
been prepared, all that remains in force are the actions derived from it>" along with the guarantee specified
in Article 66 of the Law, and thus no claim made by the contractor for payment shall proceed following the
notarization of the settlement or, if applicable, following the expiration of the term set forth in the third
paragraph of Article 64 of the Law.” Respondent’s Memorial on Findings and Costs, Sec. 38.

113 See Respondent's Memorial on Findings and Costs, footnotes nos. 54 and 56.
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public bidding decisions and the interpretation and fulfillment of public
contracts, public works, acquisitions, leases and services entered into by
the agencies and entities of the centralized and parastatal Federal
Public Administration, and the productive enterprises of the State..."**

J-  The disproportionate structure is an exceptional regime that derives from
the regulations of administrative contracts, assigning powers that are not
enjoyed by private law contracts "and do not arise from the concurrence
of wills (coordination level), but have their origin in the law (supra-
subordination level)."

In this regard, Pemex Tri asserts that to the extent that the causa petendi of Refineria
Madero involves the claim for payment of the amounts established in the Settlement and
as described earlier, the claim is not suited to arbitration "and revises the scenarios of
Article V.1, subparagraphs c) and d) of the New York Convention and Article 1457, first
section, subparagraphs c) and d) of the Commercial Code, respectively. ¢

Finally, the Respondent contends that, in any event, (i) the non-payment is attributable to
Refineria Madero for its having breached the provisions of Clause Forty-one of the
Contract,**” and (ii) Refineria Madero's claims are inadmissible (alleging that they do not
constitute enforceable debts pursuant to Article 2190 of the Federal Civil Code), including
the delinquent interest claimed, as per the findings of the Pemex Internal Audit, which
were not addressed by Refineria Madero.!8

a. Claimant's Position

Refineria Madero argues that the Settlement is a matter independent of the event that
justified its execution, in this case, the early termination of the Contract, and therefore the
fulfillment of the obligations acquired under the Settlement does not have the same
characteristics or grounds that justify the unsuitability of the Early Termination for
arbitration.

Likewise, Refineria Madero points out that it is legally incorrect to exclude execution of
the Settlement from arbitral jurisdiction by dint of implication interpreting the scope and

114 See Respondent's Memorial on Findings and Costs, footnote no. 57.
115 See Respondent's Memorial on Findings and Costs, footnote no. 45.

116 See Respondent's Memorial on Findings and Costs, Sec. 36.
117 See Respondent's Memorial on Findings and Costs, Sec. 41.

118 See Respondent's Memorial on Findings and Costs, Sec. 42.

119 See Memorial in Reply, Sec. 9
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effects of the rescission or early termination.?°

The Claimant points out that there are two ways to determine whether the matter submitted
to arbitration falls within the jurisdiction of the Arbitration Tribunal: (i) the scope of the
arbitration agreement; and (ii) the provisions of applicable law in this regard. Specifically,
it provides arbitration precedents!?! that establish how restrictions contained in arbitration
clauses cannot be understood by analogy or by implication but must instead be drawn from
a strict reading of the corresponding agreement.!??

On the other hand, Refineria Madero emphasizes that the Settlement, in addition to being
an act independent from early termination, must be considered as part of the payment
obligation derived from the Contract, the legality of which is not contested.'?® In the
Claimant's words, "its essence is indissoluble from the Contract itself and its performance
unfailingly concerns the performance of the Contract as a whole."'*

In addition to what was submitted by the Claimant, on June 20, 2023, the Arbitral Tribunal
called upon the Parties to express their views regarding the scope of Direct Protection
Order under Review 393/2016 and the reasoning recorded under number 201648 that
derived from the matter, against which the Claimant argues that it is inapplicable to the
specific case since "(i) the facts of the case differ from the facts before us; and (ii) in that
case there was no arbitration agreement in the contract."*?® Specifically, Refineria
Madero argues that such a criterion, rather than favoring the Respondent, contradicts it,
since in this judgment it was "determined that what endowed the settlement with the
character of 'administrative' was its unilateral issuance and that if it were bilateral it could
be subject to a civil judgement."*?

Regarding the admissibility of the amounts of the Settlement that were not noted by the
Internal Audit of Pemex,*?” Refineria Madero states that since there is no doubt or pending
issue concerning this matter, the payment of the amounts to which Pemex Tri obligated
itself is fully admissible in the arbitration without there being any real condition or
impediment for the Respondent to pay the amounts to which it obligated itself in the
Settlement, even more so considering that the amounts were not the object of the audit

120 See Memorial in Reply, Sec. 10

121 See Annexes RMT-L-007 and RMT-L-008 - Flood v. Country Mutual Ins and CCI no. 7920 Jan.
122 3ee Memorial in Reply, Secs. 11-14

123 See Memorial in Reply, Sec. 18

124 See Memorial in Reply, Sec. 16, p. 7.

125 5ee Claimant's Memorial on Findings and Costs, Sec. 93.

126 See Claimant's Memorial on Findings and Costs, Sec. 95.

127 In the Minutes of the Final Results of Verification VE-006/2020.
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referenced by Pemex Tri.!%

Regarding the effects and scope of the verification carried out by the Internal Audit of
Pemex to the amounts contained in the settlement, Refineria Madero reiterated that it is
not part of the internal audit procedure, since it is an administrative procedure between the
audited entity, Pemex Tri, and the auditing entity, the Pemex Internal Audit.1?® Refineria
Madero points out that it was not summoned, nor did it receive notification; moreover,
according to the applicable legislation,* there is no procedure for a particular party or
contractor to participate in and/or contest the results of the internal audit.*3!

Likewise, Refineria Madero considers that Pemex Tri is attempting to raise as an exception
its responsibility with respect to the auditing entity, which, according to articles 50, 52 and
54 of the Petrdleos Mexicanos Law and the corresponding Internal Auditing Guidelines,
only has the authority to monitor and audit Pemex, its subsidiary productive enterprises
and affiliates, lacking authority to carry out procedures to subject the payment of
settlements to its approval or to review or audit private entities.'

In this regard, Refineria Madero cites the isolated reasoning P.XXV/2005 in which the
SCJN Plenary ruled that the Federal Supreme Audit Office cannot make a decision on the
validity or invalidity of the audited acts when performing an ordinary review of the public
account. Finally, Refineria Madero alludes to the principle of res inter alios acta, since it
did not participate in the verification procedure of the Internal Audit and has no legal
standing to do so; thus, Pemex Tri cannot subject the fulfillment of its obligations to what
a third pgeglrty determines in a procedure lying outside the contractual relationship of the
parties.

Refineria Madero considers that there is no contractual obligation that conditions the
submission of a dispute between the Parties to arbitration to the prior resolution of the
findings of Pemex's Internal Audit, since "neither the text of the arbitration agreement nor
the applicable legislation contains any provision to that effect."*3* In this regard, the
Claimant notes that "to hold that a party may raise as a procedural ground an issue that
is not stipulated in the Contract, the Arbitration Agreement or the applicable law would
give rise to countless procedural abuses and delaying tactics, as is the case here, and

128 Sge Claimant's Memorial on Findings and Costs, Secs. 24 to 26.
129 See Claimant's Memorial on Findings and Costs, Sec. 28.
130 See Claimant's Memorial on Findings and Costs, Sec. 29.
131 5ee Claimant's Memorial on Findings and Costs, Secs. 28 to 30.
132 See Claimant's Memorial on Findings and Costs, Secs. 31 to 35.
133 See Claimant’'s Memorial on Findings and Costs, Secs. 36 to 48.

134 See Claimant's Memorial on Findings and Costs, Sec. 50.
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would set a worrying and dangerous precedent."*

The Claimant asserts that Article 1814 of the Federal Civil Code is not applicable since, in
the Sixth paragraph of the Settlement, the Parties acknowledged that there was no "fraud,
error, violence or any defect of consent™ in the preparation of the Settlement, and therefore
the Parties were “jointly and severally in agreement regarding its background, purposes,
declarations, acknowledgments and Agreements as well as their scope,” which was
ratified by the four officers who signed the document.13¢

Likewise, Refineria Madero points out that the Parties jointly agreed that the absence of
"other Balances in favor and against any of the parties” than those set forth in the
Settlement,**” without the possibility of correcting a calculation error implies the
possibility of carrying out "a revision [of the] foundations or reasoning™ stated in the
Settlement, but only in the event that there is a mistake on a specific figure or that the result
of an arithmetical operation is wrong."®

In this sense, Refineria Madero argues that Pemex Tri does not allege a calculation error
in the determination of the amounts stated in the Settlement but invokes instead the
determination of the Pemex Internal Audit to reject the balances in favor as a justification
for not making the payment. In any case, he points out that it would not be Pemex Tri who
could allege a calculation error, since doing so would, in any case, fall to the Internal Audit
Office. Based upon this, it maintains that the Respondent cannot raise the aforementioned
objection "since it is not the Respondent's role to make such determination, with
responsibility belonging instead to a third party outside this arbitration and the
contractual relationship, in the context of an internal proceeding."**°

Refineria Madero argues that it is not the Federal Court of Administrative Justice but rather
the Arbitration Tribunal which has jurisdiction to hear the dispute, since it deals with the
fulfillment of payment obligations owed by Pemex Tri under the Contract and the
Settlement.'*® In this regard, the Claimant points out that Article 2 of the LFPCA does not
provide that the nullity proceeding before the aforementioned administrative dispute court
has the scope to compel the administrative authority to comply with the terms of a
settlement, nor to claim a breach of contract by an authority.4

135 See Claimant's Memorial on Findings and Costs, Sec. 52.
136 See Claimant's Memorial on Findings and Costs, Sec. 56.
137 See Claimant's Memorial on Findings and Costs, Sec. 57.
138 See Claimant's Memorial on Findings and Costs, Sec. 62.
139 See Claimant's Memorial on Findings and Costs, Sec. 68.
140 5ee Claimant's Memorial on Findings and Costs, Sec. 70.

141 See Claimant's Memorial on Findings and Costs, Sec. 74.
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Refineria Madero adds that the administrative dispute court proceeding would be
appropriate to contest the legality or validity of the Settlement but not to claim its
fulfillment as long as the legality or validity of the Settlement remains uncontested. The
Claimant further argues that Article 13 of the LFPCA does not stipulate a time limit for
filing a lawsuit claiming breach of contract by an authority and asserts that, in any event,
the administrative dispute procedure is not designed to settle disputes over contractual
benefits. 142

Regarding Minutes CPFG-MIN-TG8-001-2021 dated August 4, 2021, Refineria Madero
states that the fact that it has agreed to meet with Pemex Tri does not equate to an
acceptance of the conditions that it now intends to impose upon fulfillment of its
obligations, since it is participating solely in good faith and due to its interest in
understanding the reasons why Pemex Tri refused to make the payment and to maintain a
channel of communication with the company.*

Refineria Madero claims that it lacks standing in the Internal Audit proceeding and that its
participation in the meeting in no way bound it to its results or obligated it to perform any
particular conduct vis-a-vis Pemex Tri or the Pemex Internal Audit.}** On the other hand,
the Claimant argues that the Minutes of Final Results of May 27, 2021, were signed only
by the representatives of Pemex Tri and Pemex, rendering the amounts claimed due and
payable as of November 25, 2020, the date on which the Settlement was signed, in
accordance with the provisions of its text and Clause Four of the Contract.'%°

The Claimant considers that the Respondent's invocation of reasoning 201648 derived
from Direct Protection Order under Review 393/2016 is not applicable to this case, since
the First Chamber of the SCIN determined that what endowed the settlement with the
character of being an "administrative act" was its unilateral issuance and that if it were
bilateral it could be subject to a civil judgement. It adds that the First Chamber of the SCIN
clearly determined that in cases in which the contractor claims items or amounts not
considered in the settlement, the contractor must first annul the settlement through
administrative channels, which is not the case, and argues that in this arbitration we are
faced with a bilateral settlement, In this arbitration we are faced with a bilateral settlement,
in respect of which payment of the amounts expressly recognized by the Parties is claimed,
without its action being one that seeks to annul the Settlement. Refineria Madero considers
that the criterion in question is based upon two premises that are not met in this case: he

142 See Claimant's Memorial on Findings and Costs, Secs. 75 to 79.
143 See Claimant's Memorial on Findings and Costs, Sec. 84.
144 See Claimant's Memorial on Findings and Costs, Sec. 85.

145 See Claimant's Memorial on Findings and Costs, Secs. 81 to 91.
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existence of a disagreement and the absence of an arbitration clause.!4®

Refineria Madero concludes that (i) Pemex Tri recognized the amounts in its favor, which
are liquid and enforceable; (ii) the process carried out by the Internal Audit of Pemex is
separate from the contractual relationship of the Parties; (iii) it does not intend to contest
the procedure of the Internal Audit and, even if it wanted to do so, Refineria Madero lacks
the necessary legal standing for such action; (iv) Pemex Tri intends to excuse itself by
invoking an internal auditing procedure initiated after the date by which its obligations
under the Contract were due; (v) the administrative dispute proceeding is not appropriate
to demand the payment of the amounts recognized in the Settlement; and (vi) there is no
legal basis to support the assertion that the acts of the Internal Auditors empower Pemex
Tri to suspend payment of the Settlement. Furthermore, the Claimant points out that the
present arbitration deals with the Respondent's fulfillment of its liquid and enforceable
payment obligations, not with the validity or effectiveness of the Settlement or with the
procedures of the Pemex Internal Audit.**

In conclusion, Refineria Madero argues that (i) the Arbitration Agreement does not
prohibit the submission of the Settlement to arbitration; (ii) there is no legal provision
prohibiting the arbitrability of the Settlement;!*® (iii) even if there were any limitation in
this regard, the dispute between the Parties is not over the legality of the Severance
Agreement or the validity/invalidity of an administrative act; (iv) the fulfillment of the
Settlement is closely related to the fulfillment of the Contract, since the Contract regulates
the Settlement and its form of payment; (v) it is not allowed in the arbitration practice that
the restrictions established in the arbitration clauses be extended to matters not foreseen
by mere implication; and (vi) the judicial criteria cited by Pemex Tri are not applicable to
the specific case."%4°

a. Analysis of the Arbitration Tribunal

i. Preliminary comments

The dispute raised by Refineria Madero in this arbitration is apparently simple since, if the
breach attributed to the Respondent were to be proven, the task of the Arbitration Tribunal
would be reduced in principle to the issuance of a declaration of default —together with
the corresponding payment order—since the Respondent never questioned that it is validly

146 See Claimant's Memorial on Findings and Costs, Secs. 92 to 98. Pursuant to Clause Four of the
Contract (4.3), Pemex Tri was obligated to make the corresponding payments within 20 days following the
authorization of the corresponding invoice.

147 See Claimant's Memorial of Findings and Costs, Secs. 99 to 102

148 See Public-Private Partnerships Law Article 98; LOPSRM Article 98
149 See Memorial in Reply, Sec. 36
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responsible for the obligation; it even acknowledged that it has not made the payment of
the balance in favor of Refineria Madero, according to the terms of the Settlement,*° for
causes attributable to Refineria Madero.™*

Notwithstanding the foregoing, the dispute between the Parties is much more complex than
it appears because, in order for the Arbitration Tribunal to be in a position to make a
declaration with respect to the obligations under the Contract and, if applicable, formulate
the corresponding order for the payment of the amounts owed, the Arbitration Tribunal
must first overcome the obstacles arising from the exceptions formulated and defended by
Pemex Tri to justify and excuse the non-fulfililment of its obligation to pay Refineria
Madero the agreed-upon amounts owed it as a consequence of the early termination of the
Contract agreed in terms of the Contract.>?

The objections raised by Pemex Tri are oriented in two directions and can be classified
according to the effect they would have on the content and scope of this Final Award, if
successful. On the one hand, Pemex Tri's objection to the jurisdiction ratione materiae of
the Arbitral Tribunal in connection with the dispute over the payment of the amounts set
forth in the Settlement would imply that the Arbitration Tribunal would be prevented from
analyzing the fulfillment of the Pemex Tri payment obligation because it would consider,
in its case, that this is a disproportionate power derived from the early termination of the
Contract and, therefore, beyond the scope of the Arbitration Tribunal's jurisdiction.

If successful, the exception of unsuitability to arbitration invoked by Pemex Tri would
prevent the Arbitration Tribunal from analyzing the non-fulfillment attributed to it by
Refineria Madero and making a pronouncement in this respect in one sense or another, for
being a matter beyond its scope. In this case, the Arbitration Tribunal would be empowered
merely to make a decision on the costs of the arbitration, to the extent that each Party has
requested that the Tribunal order the other to pay it, as the case may be. It is therefore
sufficient for Pemex Tri to prove that the dispute is not subject to arbitration for the
Arbitration Tribunal to decline its jurisdiction and, consequently, to abstain from analyzing
the merits of the dispute between the Parties.

On the other hand, Pemex Tri's exception related to the review by the Pemex Internal Audit
of the items and amounts set forth by the Parties to the Settlement has two aspects: The
first of these has an impact on the admissibility of the claims made by Refineria Madero
in this arbitration, since the Respondent's theory is that the Claimant's failure to address
the findings of the Pemex Internal Audit has the consequence that a pre-arbitration instance

150 pemex Tri's position is that the payment of the balances that it recognized in favor of Refineria Madero is conditioned
to its determination by the Pemex Internal Audit, following the evaluation of certain documentation that Refineria
Madero has refused to provide for such purpose.

151 See Respondent’s Counter-Memorial, Sec. 51

152 Unpaid work performed, non-recoverable expenses, financial expenses, among others.
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has not been exhausted.'®3

The second aspect is based upon Pemex Tri's allegation that certain items included in the
balance recognized in favor of Refineria Madero in the Settlement were deemed improper
or lacking justification by the Pemex Internal Audit. According to Pemex Tri, this
determination has as a consequence that the amounts that resulted in favor of Refineria
Madero are no longer enforceable, to the extent that such review derived from a
disproportionate regime that also affects Pemex Tri,*®* since it considers that it is the
exercise of an authentic public power by the Internal Audit of Pemex that affects both
Parties.

Therefore, given that the exception raised by Pemex Tri in relation to the review made by
the Pemex Internal Audit would have an impact on both the admissibility and the merits
of the dispute, the Arbitration Tribunal will address this issue only in the event that Pemex
Tri's exception related to the unsuitability of the dispute for arbitration proves to be
improper and that, therefore, the Arbitration Tribunal will proceed to examine the payment
obligation of Pemex Tri, since it was in this context that Pemex Tri invoked the
embodiment of the alleged "disproportionate power" of the Pemex Internal Audit.

Considering that Pemex Tri enjoys a special contracting regime that expressly®® excludes
the application of the LOPSRM and its Regulations to the works contracts it enters into,

153 The Respondent's position implies asserting that any review that the Pemex Internal Audit determines at
its discretion to carry out regarding one of the entities under its supervision, such as Pemex Tri, not only
binds the contractor and obligates it to address any findings that that this internal body makes concerning
accounts management by the entity it has placed under audit, but also establishes a procedural requirement
whereby attention to this matter is a sine qua non for the contractor to be able to bring any action against the
public entity.

154 See Rejoinder Memorial, Secs. 15-19. Pemex Tri confuses the disproportionate clauses of civil law that
affect particular parties with the regulations governing the Pemex Internal Audit.

155 Article 51 of the Pemex Law (2008): "The acquisitions, leasing and rendering of Services, as well as
the works and Services related thereto that Petréleos Mexicanos and its subsidiaries require to contract,
dealing exclusively with the substantive production activities referred to in Articles 30 and 40 of the
Regulatory Law of Article 27 of the Constitution in the Qil Industry, as well as petrochemicals other than
basic petrochemicals, shall be governed in accordance with the provisions of this Law, its Regulations and
the provisions issued by the Board of Directors, in terms of Article 53 of this Law. The foregoing, except for
express mention established in this Law." Article 52 of the Pemex Law (2008): "The Public Sector
Procurement, Leasing and Services Law and the Public Works and Related Services Law, as well as their
regulations and provisions derived from those ordinances, shall apply in their terms, as applicable, for
acquisitions, leases, works and Services that are not part of the substantive production activities referred to
in Articles 30. and 40. of the Law Regulating Article 27 of the Constitution in the Oil Industry, as well as
petrochemicals other than basic petrochemicals.” Article 75 of the Pemex Law: "[...] To the acquisitions,
leases, contracting of Services and works of any nature carried out by Petroleos Mexicanos and its
subsidiary productive enterprises, the provisions established to that effect in this Law and the others derived
from the same shall be applicable. Neither the Public Sector Procurement, Leasing and Services Law nor
the Public Works and Related Services Law will be applicable to these."
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the Arbitration Tribunal must first analyze whether there any interrelation exists between
Pemex Tri's special contracting regime contained in the ACPs, on the one hand, and
Mexican public works legislation, on the other hand. This is the case since, despite the fact
that the Pemex Law expressly excludes the application of the LOPSRM and its Regulations
to the work contracts it enters into, instead of objecting to their application in this case, the
Parties formulated their arguments with reference to the provisions of the LOPSRM and
its Regulations that refer to the termination of the contract,® as well as various court
precedents in this regard.

ii. Regulations applicable to both the Contract and Settlement

Pursuant to Clause Thirty-Four of the Contract, it is governed by the Federal Laws of the
United Mexican States and other provisions in force. Pemex and its productive
subsidiaries, such as Pemex Tri, are subject to the provisions of the Pemex Law in force'®’
and its Regulations. For cases in which an issue is not covered by such laws, the law states
that "trade and civil law shall be supplementary™ and it is possible to apply "the provisions
contained in the other laws that correspond [...] as long as they do not oppose the special
regime provided for in this Law.'®®

In terms of contracting, Article 75 of the Pemex Law in force establishes that Pemex and
its subsidiaries ""shall carry out the [...] works required in terms of the provisions of Article
134 of the Political Constitution of the United Mexican States," to which "neither the [...]
Law of Public Works and Related Services" nor its Regulations "shall be applicable.”

156 For example, in its Rejoinder Memorial, Pemex Tri argues that the settlement is a disproportionate clause
regulated in Articles 168, 169, 170 and 171 of the LOPSRM Regulations. Likewise, Pemex Tri alleges that
the unsuitability of the settlement for arbitration derives not only from the agreement between the Parties,
but also in an analogous sense from the provisions of Article 98 of the LOPSRM. In turn, in its Memorial in
Reply, the Claimant points out that the subject matter of this arbitration is not prohibited by law, since the
LOPSRM considers three non-arbitral matters: administrative rescission, early termination and any other
matter established by the applicable regulations. In that Memorial, the Claimant also refers to the LOPSRM
Regulations by stating that it is the work site’s Resident Official, who is in charge of authorizing and signing
the settlement.

157 published in the Official Gazette of the Federation on August 11, 2014. Pursuant to the First Transitory
Article of the Pemex Law: "[t]his Law shall enter into force one day after the new Board of Directors of
Petroleos Mexicanos is appointed under the terms thereof and pursuant to the Fifth Transitory Article below,
except as set forth in the Tenth and Fourteenth Transitory Articles below."

158 Article 3 of the Pemex Law: "Petréleos Mexicanos shall be subject to the provisions of this Law, its
Regulations and the provisions derived therefrom. Trade and civil law shall be supplementary. The
provisions contained in other applicable laws shall apply where these are not in opposition to the special
regime provided for in this Law. In case of doubt, the interpretation that privileges the optimal realization
of the purposes and object of Petréleos Mexicanos in accordance with its legal nature as a State-owned
production company with a special regime, as well as the corporate governance regime it enjoys under this
law, shall be favored so that it may compete effectively in the energy industry."
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Instead, upon the entry into force of Pemex's new special contracting regime,**® all work
contracts concluded by Pemex and its subsidiaries are governed by the General Contracting
Provisions for Petroleos Mexicanos and its Subsidiary Productive Enterprises.®°

In this sense, the General Provisions regulate, among other areas, the procedures that
Pemex must implement in the hiring of suppliers or contractors,*®! matters regarding open
tenders and direct assignments, and everything related to construction contracts, their
minimum requirements, issues related to their notarization, including administration of the
contracts and the relevant milestones over the course of their term.

Notably, Article 80 of the Pemex Law in force establishes a clear watershed,®? by
distinguishing between the nature of the acts of Pemex and its subsidiaries according to
the stage of the contracting procedure, so that those that take place up to the moment of
the decision will be of an administrative nature, and all those that take place once the
respective contract is signed shall be of a private nature and shall be governed by
applicable trade or common law.'%?

Consistent with this clear distinction, the new special regime for Pemex!®* and its
subsidiaries does not expressly consider any disproportionate powers in favor of Pemex
and its subsidiaries, not even those that are traditionally attributed to public entities in the
context of the public works contracts they enter into, such as administrative rescission and

159 Tenth Transitory Article of the Pemex Law: "The special regime provided for in this Law for Petroleos
Mexicanos and its subsidiary productive enterprises in matters of [...] works, [...] shall enter into force until
the new Board of Directors of Petréleos Mexicanos takes office and the oversight, transparency and
accountability mechanisms provided for in this Law are in operation. [...] Notwithstanding the provisions of
the preceding paragraphs, the new regime regarding acquisitions, leases, services and works shall be
applicable until the new Board of Directors of Petréleos Mexicanos issues the provisions referred to in
Article 76 of this Law."

160 The General Contracting Provisions for Petroleos Mexicanos were published in the Official Gazette of
the Federation on June 10, 2015, and therefore became effective as of June 11, 2015, under the terms of the
Tenth Transitory Article of the Pemex Law. Pursuant to Article 54 of the General Provisions, work contracts
entered into by Pemex and its subsidiaries in force at the time of their entry into force would be ended in
conformity with the provisions under which such acts were begun.

161 The General Provisions define ""Supplier or Contractor' as "the individual or legal entity which, by
entering into a contract derived from a Contracting Procedure, supplies goods or executes leases, works or
services for the Productive Enterprises."

162 In accordance with the definitions contained in the General Provisions, the Contracting Procedure has a
sequence of steps to be followed for the acquisition of goods or the contracting of leases, services or works.

163 Article 80 of the Pemex Law: "All acts carried out within the contracting procedure regulated in this
Chapter, up to and including the time of the decision, shall be of an administrative nature. Once the contract
is signed, it and all acts or aspects deriving therefrom shall be of a private nature and shall be governed by
applicable trade or common law."

164 Contained in the General Contracting Provisions for Petréleos Mexicanos and its Subsidiary Productive
Enterprises, published in the Official Gazette of the Federation on June 10, 2015.
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early termination of contracts. Although the General Provisions establish that the contracts
must include the “causes of rescission or termination for breach” as well as the “causes of
early termination,"%% Pemex’s new special regime does not distinguish between the party
in whose favor such causes must be considered, nor does it specify whether these may be
declared unilaterally by Pemex and its subsidiaries.

Unlike the ACPs, which expressly referred to administrative rescission and early
termination as disproportionate powers of Pemex and its subsidiaries, the Pemex Law, its
Regulations and the General Provisions do not even mention these attributes.

This is not the case in the dispute between the Parties, however.. Pursuant to the provisions
of the Thirteenth Transitory Article of the Pemex Law%® as amended and Article 54 of the
General Provisions,'®” given that the Contract was entered into during the term of the
Pemex Law (2008), the special regime to which it was subject was the one contained in
the so-called ACPs, whose purpose was to "regulate the acquisitions, leases, works and
services required to be contracted” by Pemex and its subsidiaries, and to serve as "the
guide for contracting procedures and for the preparation, assignment and execution of
contracts."168

Similar to the Pemex Law in force, the Pemex Law (2008) also excluded the application
of the LOPSRM and its Regulations to work contracts entered into by Pemex, including
the Contract;'®® moreover, the LOPSRM itself similarly excluded from its scope of
application those public work contracts entered into by Pemex'’® once this law was

165 Article 38, subparagraphs s) and t) of the General Provisions.

166 Thirteenth Transitory Article of the Pemex Law: "Contracts, agreements and other legal acts entered
into by Petroleos Mexicanos and its subsidiaries and valid on the date of entry into force of this Law shall
be respected in the terms agreed upon. [...]"

167 Article 54 of the General Provisions: "Pursuant to the Thirteenth Transitory Article of the Law,
contracts, agreements and other legal acts entered into by Petr6leos Mexicanos and its Subsidiary Agencies
in effect on the date when these General Provisions enter into force shall be ended in conformity with the
provisions under which such acts were begun."

168 Article 1 of the ACPs: "These Provisions are the legal framework of mandatory compliance for Petréleos
Mexicanos and its Subsidiary Agencies, and their purpose is to regulate the acquisitions, leases, works and
services required for the Substantive Production Activities provided for in Article 51 of the Law and will be
the guide for the contracting procedures and for the preparation, assignment and execution of the contracts."

169 Article 52 of the Pemex Law (2008): "The Public Sector Procurement, Leasing and Services Law and
the Public Works and Related Services Law, as well as their regulations and provisions derived from those
ordinances, shall apply in their terms, as applicable, for acquisitions, leases, works and Services that are
not part of the substantive production activities referred to in Articles 3 and 4 of the Law Regulating Article
27 of the Constitution in the Oil Industry, as well as petrochemicals other than basic petrochemicals."

170 Article 1 of the LOPSRM (in force in 2009): "[...] Public works and services associated with these
related to the substantive production activities referred to in Articles 3 and 4 of the Regulatory Law of Article
27 of the Constitution covering Oil Industry activities carried out by Petréleos Mexicanos and its
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amended simultaneously with the Pemex Law for such purpose.

And while, upon the entry into force of the Pemex Law, the Parties were empowered to
revise the Contract and adjust it to the new special regime created by this law and by the
General Provisions, the fact is that the Parties did not make such adjustment and therefore,
in accordance with the Thirteenth Transitory Article of the Pemex Law, contracts
concluded by Pemex and its subsidiaries "that are valid at the time this Law enters into
force will be respected under their agreed-upon terms.” This included the application of
the ACPs, the terms of which had in any case been incorporated by the Parties into the
Contract.

In the same vein, the ACPs contain the provisions related to the contracting procedures
and requirements to be observed in the execution of public works contracts entered into by
Pemex and its subsidiaries. These procedures and requirements were the same as those that
applied when the Parties entered into the Contract and when they executed it. So much so
that the Parties prepared the Settlement exclusively with reference to the ACPs.*"

The foregoing clearly evidences the understanding of the Parties regarding application of
the provisions contained in the ACPs rather than those deriving from general public works
legislation, at least with respect to the Settlement, inasmuch as they never referred to any
other legislation. In this regard, it is noteworthy that, despite the express exclusion of the
Pemex Law from application by the LOPSRM and its Regulations, each Party nevertheless
invoked respectively favorable provisions of the LOPSRM and its Regulations throughout
this arbitration as the basis for its claims.

In addition to the fact that both Parties provided the LOPSRM and its Regulations as
evidence,'’? they referred as well to the regulation of the Settlement in relation to the
provisions of these laws. For example, in its Rejoinder Memorial,*”® Pemex Tri bases its
conclusions regarding the unsuitability of the dispute for arbitration, pointing out that the
Parties excluded early termination from the scope of the arbitration agreement contained

subsidiaries are excluded from the application of this ordinance so that they may be governed by the
provisions of its Law, excluding that which is expressly referred to in this ordinance."

11 See Annex RMT-D-003-Settlement, "For the foregoing, and based upon the provisions of Articles 17,
Sections 11l and 1V, 163, Section 1V, 254, of the Organic PETROLEOS MEXICANOS Law, 75 of the
Administrative Provisions for Contracting in the Matter of Acquisitions, Leasing, Works and Services of
Substantive Production Activities of Petréleos Mexicanos and Subsidiaries in accordance with the first part
of Transitory Article Thirteen of the Petr6leos Mexicanos Law and Subsidiaries, Works and Services of the
Substantive Activities of a Productive Nature of Petr6leos Mexicanos and Subsidiaries, in accordance with
the provisions of the first part of the Thirteenth Transitory Article of the Petroleos Mexicanos Law, published
in the Official Gazette of the Federation (DOF) on August 11, 2021.4.1.", p. 6.

172 Refineria Madero included the LOPSRM as Annex RMT-L-001 and its Regulations as Annex RMT-L-
002. Pemex Tri provided the LOPSRM as Annex PTI-L-005.

173 See Rejoinder Memorial, pp. 13-14, footnote 25, pp. 64-65, par. 79.
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in the Contract for being "part of that disproportionate regime as provided in LOPSRM
Articles 60 and 62," which has as a consequence for Pemex Tri that the Settlement is also
unsuitable for arbitration because it is "part of that disproportionate regime as provided in
Articles 168, 169, 170 and 171" of the LOPSRM Regulations. Refineria Madero also
invoked, among other provisions, Articles 54, 55 and 98 of the LOPSRM and 113, 168,
171 of the LOPSRM Regulations.

Far from categorizing the arguments of the Parties as inoperative due to their formulation
in provisions that are inapplicable by express provision of the Pemex Law, the Arbitration
Tribunal does not find it inappropriate that, even when such exclusion exists, the Parties
have referred to the LOPSRM and its Regulations, to argue and interpret by analogy issues
that are neither considered nor sufficiently regulated in the special Pemexregime, such as
the case of the Settlement, financial expenses and the unsuitability of administrative
rescission and early termination for arbitration, to the extent that the LOPSRM and its
Regulations deal in greater detail with features and institutions that are otherwise
applicable to public works contracts. However, the Arbitration Tribunal will analyze such
arguments in light of the particular characteristics of the special regime, since it is the
structure applicable to this specific case.

The reference to the LOPSRM is similarly reflected in the express agreement of the Parties
to exclude the possibility of resorting to arbitration to resolve disputes related to
administrative rescission and early termination,'’ to the extent that the ACPs do not
expressly provide for the unsuitability of such matters for arbitration. The same applies to
financial expenses, which, since these were not mentioned in the ACPs, were defined by
the Parties in the corresponding chapter of the Contract!” and delimited through insertion
of the text of Article 55 of the LOPSRM*'® into Clause Four of the Contract.'”

174 See Arbitration Agreement.

175 See Contract, Definitions section: "Financial Expenses: means the interest to which any of the parties
becomes entitled in the cases specifically indicated in the AGREEMENT, to be calculated according to a
rate equal to the rate established by the Federal Income Law in cases of extension of payment of tax credits."

176 Article 55 of the LOPSRM: "In the event of default in the payment of estimates and cost adjustments,
the agency or entity shall, at the request of the contractor, pay financial expenses at a rate equal to that
established by the Federal Revenue Law in cases of extension of payment of tax credits. These expenses shall
begin to accrue once the parties have defined the amount to be paid and shall be calculated on the amounts
not paid, and shall be computed on a calendar day basis from the date they are determined until the date on
which the amounts are effectively placed at the disposal of the contractor..

17 Clause Four (4.3 Form of Payment) of the Contract: "In the event of delay or default in the payments
by PEMEX REFINACION, it shall, at the request of the CONTRACTOR, pay financial expenses at a rate
equal to the rate established by the Federal Revenue Law in cases of extension of payment of tax credits.
These payments shall begin to be issued once the parties have defined the amount to be paid and shall be
calculated on the amounts not paid, and shall be computed on a calendar day basis from the date they are
determined until the date on which the amounts are effectively placed at the disposal of the CONTRACTOR.."
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After all, the LOPSRM and its Regulations comprise the fundamental principles or
elements that regulate the contracting, execution and control of federal public works in
Mexico, since they reflect the general public works legislation in force in the country.
Considering that they reflect the status quo of public works contracting in Mexico, this has
naturally served as inspiration and guide for the special regulations on the matter,!® as in
the case of the ACPs structure, which incorporates certain regulatory content relevant to
the settlement, and also the General Agreement of the Plenary of the Federal Judiciary
Council, which establishes the provisions on administrative activity'’® applicable to cases
of works contracted by the Federal Judiciary Council.8

The interpretation by analogy of the provisions of the LOPSRM and its Regulations
regarding settlement payments was adopted by the First Chamber of the SCJN in Federal
Civil Ordinary Judgment 2/2021'8! when analyzing whether the payment of a unilateral
settlement prepared by the Federal Judiciary Council is appropriate. In that case, the First
Chamber resolved the dispute with reference to what it had resolved in a previous judgment
in which it applied the LOPSRM and its Regulations. This occurred despite the fact that
neither the LOPSRM nor its Regulations were applicable to the case before the First
Chamber, since these apply only to public works contracts entered into by the agencies
listed in Article 1 of the LOPSRM and not to the works contracts entered into by that
judicial body.

Specifically, the First Chamber of the SCJIN included its own analysis in Federal Civil
Ordinary Judgment 2/2021 regarding the legal nature of the settlement with reference to
the LOPSRM despite the fact that its application was excluded by special regulations
applicable to the case. In this regard, in protection order under review 457/2012, the First
Chamber of the SCJN stated that, in order to interpret a norm, the interpreter may consider
the intent of the legislation or the linguistic, logical or objective meaning of the words
used, in order to understand the true meaning of the norm. This is achieved through the
utilization of grammatical, analogical, historical, logical, systematic, causal or teleological
methods.

Despite the fact that, by express provision of the Pemex Law (2008), the provisions related
to the Settlement in the LOPSRM and its Regulations do not apply to work contracts
entered into by Pemex Tri, insofar as they regulate the same institution—the settlement—
-, nothing prevents these from being used in an analogous sense when interpreting the

178 Including the public works legislation of most of the Mexican states.
179 published in the Official Gazette of the Federation on January 2, 2015.

180 Although the General Agreement of the Plenary of the Judiciary Council is not applicable to this
arbitration, reference is made to it in order to exemplify the interpretation by analogy.

181 The judgment of the First Chamber of the SCJIN is available at the following link:
https://bj.scjn.gob.mx/doc/sentenclas_pub/fCZETYcBvbG1RDkaCVWN/%22Estado%20social%20de%20
derecho%?22 (accessed October 18, 2024).
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ACPs. Therefore, the fact that the Parties have referred to such legislation to analyze the
latter in a similar fashion would not be contrary to Pemex's special regime, since they not
only refer in a similar manner to the same feature but also because the Parties have used
them to present and argue their case in this arbitration, which reflects at least their
understanding of the relevance of these in matters of public works.

The Arbitration Tribunal therefore considers that the LOPSRM and its Regulations serve
and may be used as a guide to interpret by analogy the relative provisions of the ACPs
concerning termination, provided that the former are not contrary to the latter. This is
particularly relevant in view of the lack of timely regulation by the ACPs of various
institutions that are characteristically featured in construction contracts, such as early
termination and administrative rescission, including settlement. However, such analogous
reference should not disregard the particular characteristics of the special contracting
regime of Pemex and its Subsidiary Productive Enterprises, especially since Mexican
public works legislation does not apply to this regime.

iii  Arbitrability of the Dispute

To resolve the objection of unsuitability raised by Pemex Tri, the Arbitration Tribunal
considers that it must necessarily undertake an analysis of the matters suitable for
arbitration under Mexican law, particularly under Pemex'’s special contracting regime, the
ACPs, as well as under the LOPSRM and its Regulations, since these determine the non-
arbitrable matters common to the public works contract regulated therein, including the
disproportionate clauses of civil law, which are inherent in administrative contracts.

In the first instance, the Arbitration Tribunal will analyze the legal nature of the Settlement
in accordance with the Contract and its regulation in the ACPs and will then, only to the
extent necessary to complement its analysis, take as a guide the provisions of the LOPSRM
that, if applicable, serve by analogy to interpret the special regulation in order to identify
if, despite the Settlement having been drafted by mutual agreement between the Parties,
any dispute related to may not subject to arbitration since it is an administrative act subject
to the exclusive jurisdiction of the corresponding administrative dispute court.

Before doing so, however, the Arbitration Tribunal considers it pertinent to address, in a
general but individualized manner, the reasons for disagreement between the Parties, the
nature of the Contract and the existence of disproportionate clauses, including a reflection
on the arbitrability of disputes and their relationship with the mandatory rule of
administrative law.

What Pemex Tri ultimately alleges is that, even though its content and scope was
voluntarily agreed by the Parties, the Settlement is an administrative act since "it derives
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from the act of early termination (as a triggering event)"!82, so that "both the generating
event (early termination) and its ordinary consequence (settlement) must be considered
excluded from the arbitration clause." 18

A) Administrative Contracts and Disproportionate Clauses

Administrative contracts are those entered into by the public administration with private
parties for the purpose of satisfying some general interest, whose development and
execution are distinguished because they incorporate institutions and principles that are
above private law.' However, both the administrative contract and those acts tending to
its execution, in which the law or the nature of the act require the express consent of the
parties, are considered as acts of a bilateral nature, since these are characterized by being
synalagmatic, to the extent that both parties bilaterally agree on mutual and reciprocal
obligations, thus themselves taking on the role of debtors and creditors.

Unlike civil or trade contracts, the administrative contract implies a legal inequality
between the contracting parties; since it means that the State or any public entity, in a
situation of superiority with respect to its co-contractor, can impose on the latter the clauses
of the agreement,'® without the private party having even the possibility of discussing
them.8® This is an exceptional regime in that it grants certain powers to the authority that
are unavailable to particular parties in the context of private contracts, since, if they were
available, this would result in the nullity of those contracts on the grounds of their
contravening mandatory rules of civil law, as in the case of obligations the fulfillment of
which is left to the discretion of one of the parties.

This type of disproportionate clauses do not arise from the normal contractual regime or
from the concurrence of wills, having their origin instead in the law as a reflection of the
legal supremacy that the authority has in its legal relations.*®” In accordance with the
principle of legality, this type of clause must necessarily be expressly and specifically

182 See Rejoinder Memorial, Sec. 8.
183 See Rejoinder Memorial, Sec. 9.

18 Fernandez Ruiz, Jorge. The Administrative Contract (Chapter Four). Administrative Law, pp. 164 -
167. National Institute of Historical Studies of the Revolutions of Mexico. (2016)

185 Including the possibility for the public entity to modify the obligations, determine the contractor's non-
fulfillment, and proceed to unilaterally rescind or revoke the contract without the need for a prior
jurisdictional declaration.

18 Fraga, Gabino. Administrative Law. Editorial Porria, Thirty-eighth Edition. Mexico, 1998, p. 398.

187 The First Chamber of the Supreme Court of Justice of the Nation, in its ruling on Ordinary Civil
Judgment 2/2021, justified the existence of disproportionate clauses "in the need to administer public
resources with efficiency, effectiveness, economy, transparency and honesty to satisfy the objectives for
which they are intended, thus guaranteeing the regular operation of the organs of the State and the
continuous provision of public Services."
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provided for in the legislation, in which the legal framework for its exercise and application
must be regulated.

In the public works contract,*8® there are several hypotheses in which the entity may need
to issue an act of authority in exercise of a disproportionate power considered in the law—
for example, to avoid a situation in which the performance of the contract is left to the
discretion of the private party or to protect the public interest in some other way. Therefore,
in the event that the contracting public entity does not expressly include such power in the
contract, this in no way implies a waiver of its exercise, since it must in any case be
considered as incorporated into the text, relevant both to the entity within the framework
of its powers as well as to the contract due to its administrative nature.

For example, in this case, even if the Parties had not agreed textually that "in the event that
the contractor does not appear for the settlement, [Pemex Tri] shall proceed to carry it
out unilaterally,"® this would not have prevented Pemex Tri from issuing the settlement
unilaterally in the event that Refineria Madero had not attended the appointment scheduled
for it, in view of the disproportionate power of the public entity that allows it to prevent
the termination of the contract at the expense of the particular party and at the same time
to comply with the liquidation regime of the works contract.*

In this case, the fact that there was an agreement between the Parties and that they
established the Settlement through mutual agreement between them, not through exercise
of a disproportionate power considered in the applicable law, has a significant relevance
in this arbitration to the extent that the debate regarding the arbitrability of the dispute
centers on whether, despite the fact that the Settlement was drafted by mutual agreement

188 1t is generally accepted that the public works contract is the administrative contract par excellence, since
it is the vehicle in which one of the parties, called the contractor, undertakes to carry out an infrastructure
work intended to satisfy a public interest in exchange for a certain monetary price that a public entity
undertakes to pay.

189 Clause Seventeen of the Contract: "Once the works have been physically received, PEMEX
REFINACION, acting through the person designated by the Area Responsible for the Administration and
Supervision of the Execution of the Contract as well as the Contractor. must prepare within 120 (one hundred
twenty) calendar days, the settlement of the works, in which the fulfiliment of the reciprocal obligations
between the parties will be stated. Also to be recorded are the adjustments, revisions, modifications and
acknowledgments that may arise and the balances in favor and against, as well as the agreements,
concessions or transactions that may be agreed upon to resolve any disputes that may have arisen. The
aforementioned period may be extended by notarized agreement between the parties up to a period equal to
that originally agreed to. The document containing the settlement of the works shall be part of this contract.
[In case the contractor does not appear for the settlement, PEMEX REFINACION shall proceed to do so
unilaterally for the purpose, where appropriate, of settling the payment with the corresponding jurisdictional
authority."”

19 The purpose of which is to provide legal certainty to the administration's credit relations and certainty in
the termination of contractual relations. In this regard, see Federal Ordinary Civil Suit 2/2021, Sec. 118,
pp. 70-71.
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of the Parties, ! the dispute over the payment of the balances set forth therein by the Parties
in favor of Refineria Madero is not subject to being resolved in arbitration, since it is a
consequence of the Early Termination of the Contract. This issue will be addressed when
analyzing the legal nature of the settlement and its arbitrability.

Finally, Pemex Tri argues that the Claimant's cause of action "is affected by another
disproportionate regime: the intervention of the INTERNAL AUDIT OF PETROLEOS
MEXICANOS which, pursuant to public order, is a dependency under the BOARD OF
DIRECTORS OF PETROLEOS MEXICANOS, managed by the Audit Committee and
executor of the Committee, having functions provided for in Articles 54 of the Petrdleos
Mexicanos Law and 177 of the Organic Statute of Petroleos Mexicanos, among other
applicable provisions."1%

In the opinion of the majority of the Arbitration Tribunal, Pemex Tri confuses the concept
of disproportionate clauses in the Contract with the regulatory structure that governs the
intervention of Pemex's Internal Audit and its function of monitoring compliance by
Pemex's subsidiaries. And, although this regime derives from rules of public order, it does
not have the legal nature of a disproportionate clause considered in its favor vis-a-vis the
particular parties, since the actions of the Pemex Internal Audit are delimited in the law,
and unless the law expressly provides for it, these are not of such a nature as to affect the
parties, who are unrelated to its actions, nor would they result in modifying or leaving
without effect the will of the Parties.

B) Arbitrability ratione materiae and the Mandatory Rules

Arbitrability that is objective or ratione materiae, which is of interest for the purposes of
this analysis, refers to whether the subject matter of the dispute between the Parties is
subject to arbitration. In general terms, the range of disputes considered unsuitable for
arbitration varies from one State to another, depending on the matters that each jurisdiction
considers it must protect for reasons of public interest.

The determination of whether or not a matter may be arbitrated has also depended on
whether it involves rights that are considered to be freely available. In this sense, it is
considered that a right will be available when there is no express or implicit prohibition or
one arising from its very nature to waive it or implement it in a manner different from that
provided by law.

Free disposition is identified with those matters where there is total or partial autonomy of
the will, so that with respect to those rights in which autonomy of the will can be

191 By means of the Settlement, the Parties resolved all outstanding disputes between them and thereby
terminated their relationship under the Contract.

192 See Rejoinder Memorial, Sec. 11.
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developed, albeit with limitations, it must be concluded that such rights are suitable for
arbitration.

Avrticle 1415 of the Commercial Code provides that the provisions of Title Four, Book Five
"Commercial Arbitration™ shall apply unrestrictedly to commercial arbitration unless the
laws establish a different procedure or provide that certain disputes are not subject to
arbitration.1%

In this regard, Article 615 of the Code of Civil Procedure of the Federal District contains
a list—not exhaustive but quite illustrative—of matters that are deemed sensitive by the
Mexican State and are therefore not subject to being submitted to arbitration. Such matters
are of clear public interest and are those that justify the non-delegable guardianship of the
State, such as, among others:!** (1) the right to receive alimony, (2) divorces, (3) marriage
annulment actions, (4) actions concerning marital status, and (5) labor rights, in accordance
with the Federal Labor Law.'%

Likewise, Article 568 of the Federal Code of Civil Procedures reserves to the cognizance
of national courts all those matters that deal with: (1) lands and waters located in the
national territory, including the subsoil, airspace, territorial sea and continental shelf, (2)
resources of the exclusive economic zone, (3) acts of authority or related to the internal
regime of the State, (4) internal regime of the embassies and consulates of Mexico abroad
and their official actions.

In accordance with the above, it is possible to conclude that, as a general rule, all disputes
are subject to arbitration and will only be unsuited to arbitration if (1) the substance of the
dispute involves unavailable rights affecting the public interest and the rights of third
parties,'®® or (2) the matter in question is reserved to the judicial cognizance of national
courts or expressly excluded from the cognizance of arbitrators.

To the extent that particular parties resort to arbitration in the exercise of their
constitutional freedoms (autonomy of will), it will be the law that finally imposes the limits
to the exercise of such prerogative, if any. However, in the context of public law, the
possibility of resorting to arbitration is envisaged as a discretionary power on which no

193 Article 1415 of the Commercial Code: "The provisions of this Title shall apply to domestic commercial
arbitration as well as to international arbitration when the place of arbitration lies in national territory,
except as provided in international treaties to which Mexico is a party or in other laws that establish a
different procedure or provide that certain disputes are not subject to arbitration."

194 Articles 2948 and 2950 of the Federal Civil Code establish that any transaction regarding marital status,
the validity of the marriage and the right to receive alimony will be null and void.

195 See Avrticles 33, 99 and 215 of the Federal Labor Law.

19 See Article 6 of the Federal Civil Code: "[...] Only private rights that do not affect the public interest
may be waived, when the waiver does not prejudice third party rights."”
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limits are imposed other than those expressly established by law.'®" In other words, in the
field of private law, the unsuitability of disputes for arbitration is considered as a limit to
the autonomy of the will of the parties, whereas in the field of public law, this limitation
would not apply unless the unsuitability of a particular matter is expressly provided for in
the law that enables the entity to submit to arbitration its disputes with private parties.

In other words, in the field of public law, arbitration proceeds when it is authorized by law,
since it is through this means that the State replaces state jurisdiction with arbitration. In
this sense, it can be stated that whether a given matter is or is not arbitrable depends upon
the legislative policy, since each State defines through its legislation which matters can be
resolved by arbitration and which are of exclusive judicial competence.

In this regard, Article 72 of the Pemex Law (2008), in effect at the time the Contract was
executed, recognized Pemex's right to submit its disputes to arbitration.*®® Likewise,
Article 115 of the Pemex Law establishes that "Petroleos Mexicanos and its subsidiary
productive enterprises may agree on alternative means of dispute resolution, arbitration
clauses or commitments, under the terms of applicable trade legislation and international
treaties to which Mexico is a party."

Neither the Pemex Law (2008) nor the Pemex Law currently in effect expressly prohibits
certain disputes or issues from being settled in arbitration. In fact, the former allowed
Pemex and its subsidiaries to agree to arbitration clauses to resolve their disputes
"whatever their nature"” in arbitration, the ACPs failing to stipulate anything different.

On the other hand, Article 98 of the LOPSRM expressly excludes the arbitrability of
disputes resulting from either the administrative rescission of a public works contract or
its early termination by the contracting entity, and these are not therefore subject to
arbitration. Presumably in view of the lack of express provision in the special regime and
the uncertainty generated by that vacuum, especially considering that the application of
the LOPSRM is expressly excluded by the Pemex Law, the Parties included Clause Thirty-
Four of the Contract to expressly stipulate that "[n]o administrative rescission or early
termination of the Contract will be subject to arbitration."'%°

197 Article 98 of the LOPSRM: "Arbitration may be agreed upon with respect to those disputes that arise
between the parties due either to the interpretation of the clauses of the contracts or to issues derived from
their execution under the terms of the provisions of Title Four of Book Five of the Commercial Code. "The
following shall not be subject to arbitration: administrative rescission, early termination of contracts, as
well as well as those cases provided for in the Regulations of this Law."

198 Article 72 of the Pemex Law (2008): "domestic disputes to which it is a party, whatever their nature,
shall be within the jurisdiction of the courts of the Federation, except for arbitration agreements [...]"

199 The unsuitability of administrative rescission and early termination for arbitration is due to the fact that
both are disproportionate powers, the exercise of which by the public entity, despite not being optional, may
be subject to certain discretion, depending on the circumstances faced by the public entity in relation to the

69



217.

218.

219.

220.

221.

Case 1:26-cv-03953 Document 1-2  Filed 05/13/26  Page 72 of 169

Although the Parties agreed to expressly exclude administrative rescission and early
termination from the scope of the arbitration agreement contained in the Contract, there is
no express prohibition in the Pemex Law, in the ACPs or in the Contract that prevents
submitting disputes regarding the validity, existence, scope and/or execution of the
Settlement to the cognizance of arbitrators, nor is there an express reservation of the matter
in favor of the national courts. Even the LOPSRM does not consider it, although it
exhaustively regulates everything related to public works.

In other words, except for administrative rescission and early termination of the Contract,
there is no express provision in either the applicable legislation or the Contract that
provides that any other matter arising from a public works contract is also excluded from
the possibility of being submitted to arbitration.

In this regard, in the case of Corporacion Mexicana de Mantenimiento Integral, S. de R.L
de C.V., Pemex-Exploracion y Produccion, no. 13-4022 (2d Cir. 2016), the United States
Court of Appeals for the Second Circuit decided, based upon the provisions of Article V
of the Inter-American Convention on International Commercial Arbitration, to enforce an
award annulled in Mexico?® on the grounds, among other reasons, that the retroactive
application of the law had caused the disruption of contractual expectations, since at the
time the arbitration agreement was signed and arbitration was initiated, Article 98 of the
LOPSRM did not expressly exclude administrative rescission from arbitration. The
annulment of an award in Mexico for a reason not expressly provided for in the law had
the consequence that such annulment was not an obstacle for the award to be recognized
as valid and enforceable by a U.S. court.

In the present case, the Claimant asserts that "neither the LOPSRM nor the Regulations of
the LOPSRM contain an express prohibition on the suitability of settlements for
arbitration, much less on the enforcement of their fulfillment through arbitration"—nor,
moreover, "does the Petréleos Mexicanos Law include an express restriction in that
sense."?0!

On the other hand, the Respondent considers that "the exclusion of arbitrability of the early
termination and of the performance of the settlement as a direct and immediate
consequence of such early termination™ are implicitly provided for in the scope and effects

performance and execution of a public works contract, and because these also imply acts that deprive the
contractor of rights, which is why these acts must comply with the guarantee of a hearing and of the legality
and grounds appropriate for acts of authority, and therefore, for administrative acts.

200 Judgment issued on October 24, 2014 by the Fifth District Judge in Civil Matters in Direct Protection
Order 607/2010-1V, supplementing the judgment of August 25, 2011 issued by the Eleventh Collegiate Court
of Appeal of the First Circuit on August 25, 2011 in Protection Order under Review 358/2010.

201 See Claimant’s Memorial, Sec. 12.
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of the arbitration agreement?®? and that "the proper scope and effects—contractual and
legal—of that arbitration agreement do impose efficacy and effects to settle any dispute or
disagreement between the parties for interpretation of the clauses of the contract or for
issues arising from its execution but PROVIDED THAT THEY ARE NOT RELATED OR
CONNECTED WITH ADMINISTRATIVE RESCISSION OR WITH EARLY
TERMINATION,"?%3

Although there is no express exclusion in this regard, the core of the debate regarding the
arbitrability of the dispute also revolves around two issues that affect the availability of the
matter: on the one hand, the mandatory nature of the rules of administrative law that
regulate public contracting in Mexico, including the obligation of the parties to prepare a
Settlement at the time the works terminate, pursuant to clause Seventeen of the Contract
and article 76 of the ACPs, and on the other hand, the fact that the Settlement was prepared
as a consequence of the Early Termination of the Contract, because such matter is not
subject to arbitration.

It is not uncommon for some sectors of doctrine and case law to maintain, without further
consideration, that matters that cannot be waived or are subject to mandatory rules of law
are unsuited to arbitration. Hence, the notion of public policy is confused and identified
with that of mandatory rules. However, the concepts are not synonymous.

The problem is that both concepts sometimes fade away, qualifying a norm as "regarding
public order"” only because legislation has prohibited agreement to the contrary, confusing
the instrumental means— the imperative observance of the norms—with the reason that
inspires it—the general interest—, with the effect or consequence being taken as the very
essence of the concept of public order. Therefore, from a conceptual point of view, a
"public policy rule" is not the same as a "mandatory rule,” since the purpose of the
mandatory rule may not have been to protect a general interest, as is the case with a public
policy norm. It follows that, although all public policy rules are mandatory, not all
mandatory rules are public policy.?%

The trend in arbitration shows that the public does not preclude the arbitrability of certain
matters affected matters out of its own interest but rather as a limit on the power of
arbitrators. The fact that a right cannot be waived means that the law does not allow it to
be circumvented. But the impossibility of waiving a right has nothing to do with the
possible submission of that right—the content of which cannot be appealed—to arbitration.
It is not enough to say that a substantive matter is a matter of public policy to claim that it
is not suited to arbitration, but it is necessary to show that adjudicating the matter in

202 See Respondent’s Counter-Memorial, Sec. 8.
203 See Respondent’s Counter-Memorial, Sec. 9.

204 See PUBLIC ORDER. ITS CONCEPT AND CONTENT IN CIVIL MATTERS, included in Annex
RMT-L-012
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arbitration is, in itself, contrary to public order. In other words, that to submit it to
arbitration would be contrary to the most essential principles of morality and justice.

In this case, Article 76 of the ACPs imperatively establishes that all "Work contracts shall
be subject to settlement,” which implies that the parties cannot appeal this obligation or
otherwise waive the obligation to prepare the settlement. Indeed, the preparation of the
settlement following delivery of the work is not an obligation that the contracting parties
are free to determine whether to carry out; rather, when a procedure is regulated by the
ACPs, a settlement must be prepared regardless of the will of the parties.?®

However, the fact that the Parties cannot waive their obligation to prepare the Final
Statement in no way affects the right of the Parties to submit to arbitration disputes related
to that obligation and its breach, as well as other obligations provided by law, which the
Parties, while unable to appeal its content, can nevertheless deem to have been violated,
claiming in arbitration the consequences resulting therefrom. It would be a serious matter
if, in a dispute in which some issue related to the settlement is claimed, an arbitrator were
to reject the claim on the basis of an unwillingness by the parties to draw it up, as this
would be contrary to a mandatory norm the content of which cannot be appealed.

If the arbitrability of a claim depended on the mandatory nature of the applicable law, this
would imply an exhaustive review of arbitration even in the context of private law, since
there are many aspects of common law that are regulated by mandatory rules and, in spite
of this, the possibility of submitting them to the cognizance of arbitrators has not been
questioned. For example: a dispute regarding the nullity of a clause in a contract for being
contrary to Article 1797 of the Federal Civil Code, leaving its enforcement to the discretion
of one of the parties. Of course, the invocation of a breach of such mandatory rules in no
way means that the dispute between the parties cannot be submitted to arbitration, since an
arbitrator, like a judge, cannot ignore the content of a mandatory norm.2%

This is the case, for example, of disputes in which the entity's obligation to pay non-
recoverable expenses or financial expenses, in the context of a contract governed by the
LOPSRM, is disputed. Both items are regulated by mandatory rules: the former, in Article
62 of the LOPSRM, which provides that the entity is obligated to pay the contractor the
non-recoverable expenses when the rescission of the contract derives from a breach by that
entity, and the latter, in Article 55 of the LOPSRM, which imposes on the entity the
obligation to pay the contractor the financial expenses at a rate equal to that established in
the Federal Revenue Law in cases of extension of payment of tax credits. In both cases,

205 The First Chamber of the SCIN has ruled along the same lines. See decision issued by the First Chamber
of the SCJN in Federal Ordinary Civil Case no. 02/2021, par. 128, page 75.

208 |f the mandatory nature of the applicable rules were the criterion defining the arbitrability of a dispute,
arbitration would be reduced to marginal issues, since the incidence of mandatory rules abounds in the
common law.
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arbitrators will be obligated to resolve the dispute in compliance with such mandatory rules
under penalty of having their award annulled for breach of a mandatory norm.

On the other hand, it would make no sense for the legislation to have provided for the
possibility of Pemex and its subsidiaries to submit to arbitration their disputes with private
parties under the construction contracts to which they are a party, because if the presence
of mandatory rules in a dispute were the determining element of its unsuitability for
arbitration, virtually no dispute that might arise in the context of a public works contract
could be brought to arbitration, which would appear to be inconsistent with the intent of
the legislation to allow public entities or productive enterprises of the state to submit for
arbitration any disputes arising from the work contracts to which they are a party.

Based upon the foregoing, in the absence of an express prohibition to be found in the
applicable regulations or Contract that prevents those disputes arising from the Settlement
from being resolved in accordance with the arbitration agreement contained in the
Contract, the majority of the Arbitration Tribunal does not find any elements that would
allow it to conclude that the presence of mandatory rules of administrative law in a dispute
arising from a public works contract constitutes per se an impediment to its resolution in
an arbitration proceeding.

C) Legal Nature of the Settlement

The Claimant asserts that the present case centers not on the Early Termination of the
Contract, its terms or its legality, but rather on the Respondent's breach "of its obligations
set forth in the Settlement, which is an integral part of the Contract."?°” For its part, the
Respondent has maintained that the fact that the Settlement between the Parties has as its
antecedent the Early Termination of the Contract, as considered in Article 75 of the
ACPs,?% the arbitrability of which is expressly excluded by the agreement of the Parties,
cannot have any other logical or legal consequence than that the Settlement follows the
same fate as its precursor and that, therefore, it is also considered as unsuitable for
arbitration.?%

Therefore, in order to decide whether, in this specific case, the dispute over the payment
of the amounts set forth in the Settlement may be resolved in this arbitration, the
Acrbitration Tribunal must first define the legal nature of the Settlement and then determine
whether this in any way inhibits the jurisdiction ratione materiae of the Arbitration
Tribunal to make a decision on the merits of the dispute between the Parties, since it is an

207 See Claimant’s Memorial, Sec. 14.

208 Article 75 of the ACPs: "The Subsidiary Agencies may agree in the contract on early termination, taking
into account the needs of the Substantive Project, and may consider, by way of example and not limitation,
the following causes [...]"

209 See Rejoinder Memorial, Sec 6.
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administrative act that cannot be submitted to arbitration.

This analysis must be carried out because, although there is no controversy between the
Parties regarding the validity of the Settlement—but only the fulfillment of the obligation
assumed by Pemex Tri to pay Refineria Madero the amounts it agreed to owe it—in the
end, what the Arbitration Tribunal is being asked for is nothing more than the forced
fulfillment of the payment obligation contained in the Settlement, through an order that
requires fulfillment by Pemex Tri.

As a starting point, before undertaking its analysis, the Arbitration Tribunal considers it
pertinent to refer to what the different sources of law (legislation, contract, case law,
doctrine and practice) understand by "the termination of the works" in the context of a
public works contract and the mandatory rules that regulate it.

In this sense, the termination of the works is a document the preparation of which is a sine
qua non for the parties to terminate their rights and obligations under a public works
contract.?!? Article 76 of the ACPs establishes that "work contracts shall be subject to final
settlement in order to record the adjustments, revisions, modifications and
acknowledgments that may be required along with the balances in favor and against as
well as the agreements, concessions or transactions that may be agreed upon to resolve
any disputes that may have arisen."?!

In a recent case, the First Chamber of the SCJIN held that the settlement serves to "carry
out the economic and legal adjustment of all the items of the contract for which an
imbalance may remain at the termination of the contract."?*2 Similarly, the Parties defined
the Settlement in the Contract as "the document that the Parties issue to each other in
order to state that they have settled accounts, and determined the balance that may result
for each one of them, as established in Clause Seventeen of the Contract."?

Given its relevance in the context of the underlying Public Works Contract, the document
containing the settlement with the adjustment made by the parties will necessarily form

210 Article 168 of the LOPSRM Regulations: "In order to terminate, whether partially or totally, the rights
and obligations assumed by the parties to a contract, the parties must prepare the corresponding work
settlement, except in the scenarios referred to in the third paragraph of Article 64 of the Law."

211 In this regard, Article 64 of the LOPSRM provides that once the entity receives the work from the
contractor, the parties are obligated to prepare the corresponding settlement, which shall state “the credits in
favor and against that result for each of them, generally describing the items that gave rise to these and the
resulting balance.”

212 Judgment of the First Chamber of the SCIN in Federal Ordinary Civil Suit no. 2/2021.

213 See Contract Definitions Chapter
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part of such contract.?* In this regard, Clause Seventeen of the Contract expressly
stipulates that "[t]he document containing the final settlement of the work shall form part
of this Contract."

In accordance with the foregoing, there is no doubt that the settlement is one of the stages
that must be carried out within the framework of a works contract so that, once the works
have been delivered, the parties may record the adjustments, revisions, modifications and
acknowledgments that may be required, and the balances in favor and against, as well as
the agreements, concessions or transactions that may be agreed upon to resolve any
disputes that may have arisen between them.?%® In other words, the settlement is an act that
in principle must be prepared jointly by the Parties after the delivery of the works, at the
time of reconciling the amounts of the contract and settling its final economic and legal
balance, which also normally establishes, where appropriate, the commitment regarding
the payment of the amounts that have resulted in favor of one of the Parties.?!® The
settlement, once prepared, will become part of the contract.

It is important to note that, once the settlement of the works has been notarized, no
additional amounts can be paid to the contractor after that date,?!” so that, to a certain
extent, the settlement of the public works contract serves as a transactional agreement
between the parties,?'8 since it not only sets the terms for the payment of any outstanding
balance but also puts an end to any differences remaining between the parties, so that it is
feasible to terminate their rights and obligations under the corresponding public works

214 In Clause Seventeen of the Contract, the Parties expressly stipulated that "[t]he document evidencing
the completion of the work shall form part of this Contract." In the same terms, Article 170 of the LOPSRM
Regulations stipulates that: "[t]he document containing the settlement of the work shall form part of the
contract [...]"

215 Judgment of the First Chamber of the SCIN in Federal Ordinary Civil Suit no. 2/2021

216 |In accordance with the Regulations of the LOPSRM, Once the settlement of the work has been prepared,
all that remains in force are the actions derived from it, and thus no claim made by the contractor for payment
shall proceed following its notarization.

217 Article 168 of the LOPSRM Regulations: "[...] Once the settlement of the work has been prepared, all
that remains in force are the actions derived from it along with the guarantee specified in Article 66 of the
Law, and thus no claim made by the contractor for payment shall proceed following the notarization of the
settlement or, if applicable, following the expiration of the term set forth in the third paragraph of Article 64
of the Law."

218 See Annex RMT-L-005: TRANSACTION. LEGAL NATURE OF THE. Registration No. 362872. For
its part, the Respondent, while expressly recognizing that the purpose of the Settlement is to specify a
transaction between the Parties, points out that it is an administrative act that cannot be arbitrated: "The
settlement of the works is an ADMINISTRATIVE ACT in which the fulfillment of the reciprocal obligations
is recorded and the the adjustments, revisions, modifications and acknowledgments adjustments, revisions,
modifications and acknowledgements, as well as the agreements, concessions and transactions agreed upon
to resolve any disputes that may have arisen." Counter-Memorial, footnote 6, p. 4.
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contract.?*®

This characterization of the settlement as a transactional agreement is consistent with the
intention of the Parties and the spirit of Clause Seventeen of the Contract, on the role of
the Settlement, by understanding it as a milestone in the life of the contract that marks the
moment in which the Parties make "the adjustments, revisions, modifications and
acknowledgements that may be required [...],” This likening of the Settlement to a
transactional agreement between the Parties is important, insofar as it directly affects its
arbitrability since, by definition, only what is available is negotiable and, therefore, subject
to arbitration.

The ACPs themselves echo the above to the extent that they reflect the conventional nature
of the settlement by stating that its purpose is to record the fulfillment of the reciprocal
obligations between the parties and to set forth in the corresponding Minutes "the
adjustments, revisions and acknowledgments that may be required; they will record the
balances in favor and against, as well as the agreements, concessions or transactions that
may have been agreed upon to resolve any pending disputes. (Emphasis added)"??°

The fact that the regulations applicable to public works contracts entered into by Pemex
Tri??! regard the settlement as a document containing the agreement of the parties to
transact disputes pending between them in the same way that civil legislation recognizes
the transactional agreement®?? leaves no doubt as to the availability of the rights and
obligations that are subject to review between the parties in the context of the settlement.

The nature of the settlement as a bilateral or consensual act within the framework of the
execution and performance of a public works contract is evident, since it has no purpose
other than to record the agreement of the parties following the corresponding adjustments
to the items of the contract by means of a transaction that extinguishes any pending dispute

219 Article 168 of the LOPSRM Regulations: "In order to terminate, whether partially or totally, the rights
and obligations assumed by the parties to a contract, the parties must prepare the corresponding work
settlement, except in the scenarios referred to in the third paragraph of Article 64 of the Law. The physical
acceptance of the works must be attached to the final payment. [...]"

220 Article 76 of the ACPs.

221 In the same sense, Article 66 of the Regulations of the Pemex Law in effect when the Contract was
signed recognized that the settlement is the preferred way to put an end to disputes between Pemex and its
contractors: "In the event of a dispute between the parties, the Subsidiary Agencies may reach agreement in
the settlement document regarding the adjustments, revisions and acknowledgments that may be required;
they shall state the balances in favor and against as well as the agreements, concessions or transactions that
may have been agreed upon to resolve any pending disputes.

222 Article 2944 of the Federal Civil Code: "A settlement is a contract by which the parties, making mutual
concessions to each other, terminate a present dispute or prevent a future one."
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between them.??® Otherwise, it would be unthinkable, for example, that a private party
could negotiate and compromise with a public entity the non-application of its
disproportionate powers.

In the present case, the Claimant??* and Respondent both agree that the Settlement was
prepared Dbilaterally—that is, with the participation and consensus of both Parties.
However, for Pemex Tri, "following a strict legal interpretation, if the triggering event of
the (bilateral) settlement is the early termination, which was excluded—by the consensus
of the parties—from the arbitration jurisdiction in the binding agreement, the ordinary,
natural and legal consequence—which is the (bilateral) settlement—should and must also
follow the fate of such exclusion, especially if both are considered institutions of public
order." 2%

It is important to specify that the fact that the preparation of the Settlement is mandatory
and thus that the Parties cannot avoid it does not automatically give it the character of an
administrative act, since it is a sine qua non condition that it meet the necessary
requirements to be considered as such, which will be discussed later in this Award. In any
case, the fact that the settlement is a bilateral legal act carried out in execution of an
administrative contract does not prevent it from being subject to arbitration, since it is
precisely the law that determines the arbitrability of public works contracts, with the
exception of those acts that are expressly excluded from such possibility.

In the same way as any other obligatory action specified under the Contract, the Parties
have the burden of preparing the Final Statement after delivery of the works; and, in that
process, both the entity and the contractor should strive to reconcile any differences
between them, with a view to terminating their contractual relationship, making reciprocal
concessions to that end.

Under the same understanding, the Parties included in the Settlement a section entitled "X.
Claims presented by the Contractor"??6, which detailed the claims presented by Refineria
Madero during the process of preparing the Settlement, based upon Clause Twenty-Six of
the Contract.??” The claims presented by Refineria Madero were related to the payment of
non-recoverable expenses and the payment of financial expenses, which Pemex Tri
rejected as improper, with which Refineria Madero agreed, thus ending the dispute
between the Parties in this respect. This is evidenced by not only the fact that in the
"Agreements and Acknowledgments™ section, Refineria Madero failed to reserve any

223 pyrsuant to Articles 2945 and 2946 of the Federal Civil Code.
224 See Refineria Madero Memorial of Findings, Sec. 95.

225 See Respondent's Memorial on Findings and Costs, Sec. 95.
226 See Annex RMT-D-003-Settlement, pp. 29-30.

227 See Annex See RMT-D-001 - Contract, p. 42.
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rights with respect to such claims, but also, in point "SEVEN", that Refineria Madero
together with Pemex Tri stated by common agreement that there are no Balances in Favor
against any of the parties other than those stated in the present document." 228

Therefore, if after making the concession and the corresponding adjustments to the
amounts of the Contract, the Parties have reached a transactional agreement resulting in a
balance in favor of Refineria Madero, it is the opinion of the majority that there remain no
elements to distort the bilateral-consensual nature of the Settlement, not only because it is
part of the Contract by express provision but also because, in essence, the Settlement
reflects the agreement freely reached by the Parties to terminate their contractual
relationship.??°

It is important to point out that this conclusion of the majority does not alter the fact that
the Settlement is a structure regulated by mandatory rules of administrative law, which
must be observed by the Arbitration Tribunal. However, insofar as the applicable
regulation is based upon a premise that provides for the preferential participation of the
particular party, with a view to both the entity and the party negotiating and determining,
by mutual agreement, the balances in favor and against resulting from the contracted
project. Only in the absence of the particular party or in the absence of an agreement with
the entity in this regard, is the entity authorized by the applicable regulations to issue the
settlement unilaterally and determine the existence of balances in favor and/or against.
This difference in the manner of reconciling the contract and making the necessary
adjustments to determine the balances justifies the distinction between, on the one hand,
the bilateral settlement as a contractual act, and, on the other hand, the unilateral settlement
as an administrative act, as well as the suitability of the former and the lack of suitability
of the latter for arbitration.

Exercise of disproportionate authority

The language of article 76 of the ACPs makes it necessary to distinguish between two
types of settlement according to the manner in which they are issued in order to determine
whether, despite being part of the Contract and independent of the cause that gave rise to
it, it should nevertheless be deemed outside the scope of any arbitration agreement.

230

In this sense, in accordance with the ACPs23? and Clause Seventeen of the Contract?3!, the

228 See Annex RMT-D-003 - Settlement, p. 31.

229 This is consistent with the Pemex Law in force, which states in Article 80 that the preparation of the
settlement shall be of a private nature and shall be governed by applicable trade or common legislation.

230 Article 76 of the ACPs: "[...] The settlement must be notarized within the term established in the contract,
which may be extended for up to a term equal to that originally agreed upon. [... ]"

231 Clause Seventeen of the Contract: "Once the works have been physically received, [the Parties] shall,
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Parties are unavoidably obligated to prepare the corresponding settlement by mutual
agreement following the delivery/reception of the works in order to record the fulfillment
of the reciprocal obligations between the Parties along with the resulting credits in favor
and against each of them.

Thus, in the event that both parties participate in the preparation of the settlement, reconcile
the balances in favor and against by mutual agreement, and arrange for the payment of any
outstanding amounts, we will be dealing with a consensual or bilateral settlement , since
it is a document prepared by mutual agreement of the parties. In this case, for example, the
Parties met on November 25, 2020, at the offices of Pemex Tri, and after reconciling the
balances in favor of each of them, they determined by mutual agreement that Refineria
Madero was entitled to a balance in favor, the amount of which would be settled by Pemex
Tri under the terms of Clause Four of the Contract as determined in the Fourth Agreement
and Acknowledgment of Settlement.?3?

On the other hand, in cases in which the contractor does not appear for the preparation of
the settlement on the date called by the owner of the work, Article 76 of the ACPs considers
the disproportionate power of the Subsidiary Agency that authorizes it to proceed to
prepare the settlement unilaterally, without the intervention of the contractor, in order to
avoid its becoming the expense of the particular party, as well as to have the certainty of
the termination of the contractual relationship.?®® Without this power, the public entity
would run the risk of facing an impasse with the contractor and thus be prevented from
liquidating or legally and economically ending the contract.

Unlike the settlement drawn up by mutual agreement of the parties, the entity draws up the
settlement unilaterally in exercise of its disproportionate powers, in order to prevent that
compliance with the mandatory provisions that apply to the contract may become subject
to the will of the contractor.

within 120 (one hundred twenty) calendar days, prepare the final settlement of the works, in which the
fulfillment of the reciprocal obligations between the parties shall be stated. Also to be recorded are the
adjustments, revisions, modifications and acknowledgments that may arise and the balances in favor and
against, as well as the agreements, concessions or transactions agreed upon to resolve any disputes that may
have arisen."

232 See RMT-D-003 Settlement.

233 Article 76 of the ACPs: "The work contracts will be subject to settlement, in order to record the
adjustments, revisions, modifications and acknowledgements that may be required, and the balances in favor
and against, as well as the agreements, concessions or transactions that may be agreed upon to resolve any
disputes that may have arisen. [...] If applicable, the settlement shall request the Supplier or Contractor to
present, extend, reduce or increase the guarantee instruments and, in general, those necessary to guarantee
that the obligations can be fulfilled following the termination of the contract, as applicable. In the event that
the Supplier or Contractor does not appear for the settlement, the Subsidiary Agency shall proceed to do so
unilaterally for the purpose, where appropriate, of settling the payment with the corresponding jurisdictional
authority."”
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There are thus two ways of reaching the settlement, according to the ACPs: (i) preparation
by both parties of the contract, in accordance with the first paragraph of Article 76 of the
ACPs, and (ii) preparation by the entity, provided for in the last paragraph of Article 76 of
the ACPs, in the event that the Contractor does not appear for the settlement.

Although it would seem that the same result is reached regardless of the manner in which
the settlement is prepared, i.e., the issuance of the settlement as a milestone of the contract,
the question of whether it involves the intervention of the will of both contracting parties
or, as the case may be, the sole will of the public entity in its preparation results in the
settlement having a different nature, as explained below.

Neither in the ACPs nor in the Pemex Law, nor in the LOPSRM and its Regulations, is
there any express reference to "bilateral termination” or "unilateral termination.”
However, the Administrative Manual of General Application in the Matter of Public Works
and Related Services?3*, which contains "the procedures and guidelines that the agencies
and entities of the Federal Public Administration [...] must observe in a mandatory manner
to reduce and simplify administrative regulation,” distinguishes between one and the other
in the section on the preparation of the settlement.?®

The First Chamber of the SCIN also made this distinction between unilateral settlement
and bilateral settlement in resolving both Protection Order under Review 393/2016 as well
as Federal Ordinary Civil Suit no. 2.2021. In the latter, the First Chamber of the SCIN
emphasized that, whenever possible, the settlement must be prepared bilaterally—that is,
with the participation of both contracting parties; only exceptionally, in a subsidiary
manner, in the event that the parties are unable to reach an agreement or the contractor
does not appear for its preparation, may the contracting entity then proceed to issue the
settlement unilaterally.?®® In line with this characterization, the Parties also made the
distinction between one and the other when formulating their arguments in this
arbitration.?¥’

However, it is important to emphasize that, unlike bilateral termination, unilateral issuance
by the contracting entity "is not a legal activity but a unilateral declaration of a public

23 published in the Official Gazette of the Federation on August 9, 2010, by the Ministry of Public
Administration. The Manual with its modifications can be consulted at:
https://compranetinfo.hacienda.gob.mx/un/doctos/obraspublicas/mopag 2017-11-02.pdf.

2% See Manual Administrativo de Aplicacion General en Materia de Obras Publicas y Servicios
Relacionados con las Mismas (Administrative Manual of General Application in the Matter of Public
Works and Related Services), p. 74.

236 Judgment of September 21, 2022, Sec. 159(2).

237 See Refineria Madero Memorial of Findings and Costs, Secs. 94 and 95, pages 28 -30 and Pemex Tri
Rejoinder Memorial, Sec. 5, page 9 (citing the First Chamber's Reasoning in record no. 1016485 as well as
PemexTri's Memorial of Findings and Costs, Sec. IV, pages 36 - 46.
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entity in the exercise of its administrative function, one aimed at producing legal effects
directed at both the particular party and the authority itself, protected by the presumption
of legality and enforceability characteristic of administrative acts."2® In such cases, the
unilateral termination remains binding, although its nature will no longer be consensual,
becoming instead an administrative act presumed to be legal due to its unilateral imposition
by the entity in the absence of agreement by the contractor.?%

The settlement prepared unilaterally by the entity is an act that has the potential to deprive
the contractor of its rights, making its preparation and the structure for contesting it
different from that applicable to a settlement prepared with the participation of the
contractor. When an entity unilaterally prepares the settlement, in addition to complying
with the provisions of Article 76 of the ACPs, it must also comply with the elements and
requirements of the administrative acts established in Article 3 of the LFPA2%; otherwise
the settlement could be annulled in accordance with Article 5%* of this ordinance.?*?

It is quite another matter when the settlement is prepared jointly by the entity and the
contractor. In this case, it is the contractor who freely negotiates its rights and accepts the
balances in its favor, if any, waiving rights and amounts not specified in the settlement by

238 Judgment of September 21, 2022, Sec. 132

239 This understanding is also shared by the First Chamber of the SCIN when it held that "the unilateral
termination is issued only in the absence of an agreement with the contractor, so it can obviously produce
its effect without the need for concurrence of the will of the affected party.” See Federal Ordinary Civil
Judgment no. 2/2021.

240 Article 3 of the LFPA: "These constitute elements and requirements of the administrative act:

I. Issuance by a competent body, through a public servant, and where such body is a collective body,
compliance with the formalities of the law or decree governing such issuance; Il. Featuring an object that
can be the subject matter thereof: determined or determinable; precise as to the circumstances of time and
place, and provided for by law; I11. Fulfilling the purpose of public interest regulated by the rules in which
it is specified, with no allowance to pursue other different purposes; IV. In writing and bearing the
handwritten signature of the issuing authority, except in those cases in which the law authorizes another
form of issuance; V. Well founded and motivated; VI. (Repealed) VII. Issued subject to the provisions related
to the administrative procedure set forth in this Law; VIII. Issued without error as to the object, cause or
motive, or purpose of the act; IX. Issued without fraud or violence in its issuance; X. Specifying the body
from which it ensues; XI. (Repealed) XII. Be issued without error with respect to the specific identification
references of the file, documents or full name of the persons; XlIl. Indicating place and date of issuance;
XIV. In the case of administrative acts to be reported, making mention of the office where the respective file
is located and may be consulted; XV. In the case of appealable administrative acts, making mention of the
applicable appeals, and XVI. Expressly ruling on all the items proposed by the parties or established by law.

241 Article 5 of the LFPA: "Omission or irregularity of the elements and requirements demanded by Article
3 of this Law or by the administrative laws of the matters in question shall produce, as applicable, either
nullity or voidability of the administrative act."”

242 By meeting the requirements and elements of the administrative act contained in Article 3 of the LFPA,
the entity would be respecting the guarantees of hearing and of substantiation and motivation to which acts
that divest rights are subject according to Articles 14 and 16 of the Political Constitution of the United
Mexican States.
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mutual agreement. Settlements prepared in this manner are the result of a consensus of
wills and not the unilateral will of the public entity, which must comply with the
requirements and elements set forth in Article 3 of the LFPA and the guarantees that must
be respected by acts of authority in accordance with the Constitution.

Therefore, while the bilateral settlement is the product of a negotiation and transaction
agreed upon by both parties, with respect to which there are, in principle no elements that
cast doubt on its arbitrability, the unilateral settlement, by contrast, results from the
exercise of a disproportionate power of administrative law by which it may not be
considered a legal transaction but rather an administrative act that arises from the unilateral
declaration of the contracting entity in the exercise of its administrative function.
Moreover, while arbitrability is not expressly prohibited, it must necessarily be concluded
that, since it is a unilateral determination of the entity based upon the disproportionate
power considered in Article 76 of the ACPs—included by the Parties in the Contract—any
dispute related to the validity of the unilateral termination may not be arbitrated, since it
is, like administrative rescission and early termination, an administrative act that deals
with the performance of a public works contract.?*?

To the extent that the items of the Contract were reconciled by mutual agreement of both
Parties and that this resulted in the determination of a balance in favor of Refineria Madero
to be paid as agreed by Pemex Tri in accordance with the terms stipulated in the Contract,
it is indisputable that the Settlement prepared by the Parties on November 25, 2020, is a
bilateral settlement that is part of the Contract in accordance with Clause Seventeen of the
Contract.

In view of the foregoing, in the opinion of the majority of the Arbitration Tribunal, there
are no elements that allow excluding from arbitration those disputes related to the payment
of amounts agreed by the Parties in the Settlement, especially considering the asset-related
nature of the collection rights and the evident availability that characterizes these to the
extent that they can be assigned in favor of a third party without the approval of Pemex Tri
under Clause Seven of the Contract.

That being said, as has been pointed out in this Award, the question to which the Tribunal
must respond is whether, despite these rights having been included in a document the
content of which was freely agreed to by both Parties, one whose validity was not and has
not been questioned by them, the fact that the Settlement was a consequence of the early
termination of the Contract is sufficient to change its contractual nature and the asset-
related/available nature of the collection rights derived therefrom, now becoming an

243 Article 3 of the LOTFJA: "The Court shall hear lawsuits brought against the final resolutions,
administrative acts and proceedings indicated below: [...] VIII. Those arising from the interpretation and
fulfillment of [...] public works contracts, acquisitions, leases and Services entered into by dependencies
and entities of the centralized and parastatal Federal Public Administration and the productive enterprises
of the State [...]"
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administrative act and thus ceasing to be subject to arbitration.

In effect, although in this arbitration neither the validity of the Early Termination of the
Contract nor the causes that Pemex Tri invoked for such effect are in question, the issue
centers on whether the dispute over the payment of the amounts considered in the
Settlement prepared by the Parties pursuant to Article 76 of the ACPs as well as Clause
Seventeen of the Contract can be resolved in this arbitration or whether the Arbitration
Tribunal lacks jurisdiction to do so because the amounts in question are contained in an
act of authority issued as a consequence of the exercise of a disproportionate power of
Pemex Tri.

In this regard, since the unilateral preparation of the settlement takes place solely in the
absence of the contractor in those preparations, and considering that in the present case,
the Parties prepared the Settlement by mutual agreement and under the terms of Clause
Seventeen of the Contract and Article 76 of the ACPs, the Arbitration Tribunal must
examine whether the Settlement can be considered to be an administrative act that is not
subject to arbitration even though it was prepared bilaterally with the agreement of both
Parties.

The settlement prepared bilaterally is not an administrative act.

The Claimant argues that this arbitration "does not have as its objective, nor as part of its
litis, the examination of the validity or invalidity of administrative acts (early termination,
settlement or internal audit), since it is not contesting issues determined by an authority
but simply claiming contractual fulfillment through the dispute resolution mechanism
agreed to by the Parties."?** Similarly, referring to Reasoning 1 XXV1/2018 (10th.) of the
First Chamber of the SCJIN, the Claimant states that "what endowed the settlement with its
‘administrative' character was its unilateral issuance and that the present case "confronts
us on one hand with a bilateral settlement while, on the other hand, the amounts expressly
recognized in the Settlement are being claimed without any action by REFINERIA
MADERO seeking to annul the terms of the Settlement."24

For its part, Pemex Tri considers that the Settlement is an administrative act?*¢, no matter
whether unilateral or bilateral, since it derives from the act of the early termination as a
triggering event and there is inseparable unity of proceedings between both actions which,
in its opinion, is bolstered by the content of Articles 153 and 168 of the RLOPSRM.?*’ The
Respondent also considers that "the termination is a matter ancillary to the
ADMINISTRATIVE ACT OF EARLY TERMINATION and must logically follow the same

244 3ee Claimant's Memorial on Findings and Costs, Sec. 9.
245 See Claimant's Memorial on Findings and Costs, Sec. 95.
246 See Respondent’s Counter-Memorial, footnote, page 6.

247 See Respondent's Memorial on Findings and Costs Sec. 38
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fate (since both acts form a unity that cannot be dissociated) within the scope of its
jurisdictional function due to the unity of the proceedings (ACCESORIUM SEQUITUR
PRINCIPALE)."?48

There are multiple definitions of what should be understood by ‘administrative act’, most
of them, if not all, coinciding in their common elements.?*® For the majority of the
Arbitration Tribunal, the definition proposed by Minister Alberto Pérez Dayan in his book
Teoria General del Acto Administrativo (General Theory of the Administrative Act) is the
most appropriate for this analysis, since he understands it as "any unilateral and concrete
declaration of will issued by a public administration agency in exercise of its
administrative competence, the effects of which are direct and immediate."?%

This definition makes it possible to identify that, in order to be legally considered of an
administrative nature, the acts of authority must sine qua non contain 5 elements, which
are indicated below, so that every administrative act must be:

Includes a statement of intent

Unilateral and concrete

Issued by a public administration body

Issued in the exercise of an administrative function
With direct and immediate legal effects

®00 o

Although the characteristic elements listed above can be explained on their own, two of
these distinguish administrative acts from other legal acts in a relevant manner, insofar as
they highlight their independence from the acquiescence of the particular party and the
effectiveness of their consequences on the latter.

Administrative acts are characterized by the fact that they are issued unilaterally by the
public entity, which means that they are exclusively the product of the will of the public
administration, with no intervention by those they govern taking place in their preparation.
Otherwise, if the will of the particular parties were to participate to some extent in its
formation, we would be faced with an act of a bilateral nature, which, by definition, could
not be considered an administrative act,?! since it would not be the exclusive will of the

248 See Respondent’s Counter-Memorial, footnote, page 6.

249 For example, Manuel Maria Diez states that an administrative act is any unilateral and specific
declaration of the executive body that produces direct and immediate legal effects.

250 pérez Dayan, Alberto. General Theory of the Administrative Act. Third Edition. Ed. Porra (2010), p.
54,

21 This is because, although bilateral acts produce legal effects under public law (such as a public works
contract), two different wills concur in their formation: a public will subject to a disproportionate
jurisdictional regime previously established in the legislation and a private will, which is limited only by the
autonomy of its will (apart from adhering to the proposal of the public entity).
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public administration that would generate legal consequences, but rather the sovereign will
would be subordinated to an outside will that concurred with it in the production of legal
consequences.??

In this sense, the First Chamber of the SCJN states that administrative acts "are
characterized as such because their issuer, based upon a legal rule, can pronounce them
unilaterally, so that through them it creates, modifies or extinguishes by itself or before
itself, legal situations that affect the legal sphere of the governed, without the need to resort
to the judicial bodies or the consensus of the will of the affected party."?%

And, although the will of the governed may intervene in the formation of unilateral
administrative acts, such participation is solely for the purpose of triggering the declaration
of the will of the public administration, not embodying it; in the end, this declaration will
always be free of any other concurrent will, since "to be a true administrative act, it is
necessary that such will arises as a unilateral declaration of the public administration."2>

Thus, bilateral acts cannot be considered as administrative acts, since the formation of the
bilateral legal act always involves the will of the particular party, meaning that it lacks one
of its characteristic elements: the unilateral declaration of the will of the administration,
which thus prevents it from being considered an act of authority.

In that sense, in resolving Protection order under review 393/2016, the First Chamber of
the SCJN stated that administrative acts have the following characteristics:

(i) Their issuer may pronounce them unilaterally.

(ii) 1t must do so on the basis of a legal norm that empowers it to do
0.

(iii) They constitute unilateral declarations of will that themselves
create, modify or extinquish legal situations that affect the legal
sphere of the governed.

(iv) They are capable of producing their effect without the need to
resort to judicial bodies or the consensus of the will of the affected

party.

252 pérez Dayan, Alberto. General Theory of the Administrative Act. Third Edition. Ed. Porrda (2010), p.
54,

253 protection Order Under Review 393/2016.

254 pérez Dayan, Alberto. General Theory of the Administrative Act. Third Edition. Ed. Porrda (2010), p.
54,
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(v) The body that issues these acts exercises decision-making powers
recognized by law, and these acts therefore constitute an
administrative_power against the exercise of which no waiver is
allowed.?®®

The decision of the First Chamber refers to one of the essential elements of the
administrative act: the unilateral nature of its issuance, an element that is not present in
the Settlement, to the extent that it was freely negotiated and agreed upon by both parties—
i.e., bilaterally.

The First Chamber of the SCJN itself, in interpreting Article 64 of the LOPSRM,
distinguishes two ways to reach the settlement: "(i) the one provided for in the second
paragraph of Article 64—2°%that is to say, where the settlement is prepared by both parties
to the contract (authority and the particular party) and (ii) the one provided for in the third
paragraph?’, which occurs when, in a supplementary manner, given the impossibility of
reaching an agreement, it is prepared unilaterally?>® by the authority "and that only under
the latter way of preparing it—unilaterally—does the settlement have all the characteristics
of an act of authority or administrative act.?>°

25 Direct Protection Order under Review 393/2016, pp. 23-24. The First Chamber of the SCIN based its
criterion on the following reasonings: Isolated reasoning: P. XXVI1/97, Ninth Epoch, Plenary Court,
published in the Federal Judicial Weekly Gazette Volume V, February 1997 Page: 118; and Isolated
reasoning: 1% LI1/200, Ninth Epoch, First Chamber, published in the Federal Judicial Weekly Gazette,
Volume XIII, June 2001 Page: 240.

26 Article 64 of the LOPSRM: "(...) Once the works have been physically received, the parties shall, within
the term stipulated in the contract, which may not exceed sixty calendar days from the reception of the works,
prepare a settlement of these, which shall state the credits and debits resulting for each of them, describing
the general item that generated them and the resulting balance."

257 Article 64 of the LOPSRM: "(...) Should there be a lack of agreement between the parties with respect
to the Settlement or if the contractor fails to appear at the agency or entity for its preparation within the term
indicated in the contract, the latter shall proceed to prepare it and must communicate its result to the
contractor within ten calendar days of its issuance; once the result of the Settlement has been reported to
the contractor, it shall have a have a period of fifteen calendar days to exercise its right to make whatever
allegations to which it is entitled; after this period, if it has not taken any action, the Settlement will be
considered accepted.”

28 Direct Protection Order under Review 393/2016, p. 44.

29 Direct Protection Order under Review 393/2016, p 47, "This first chamber concludes that issuance of
unilateral termination is not a legal transaction but rather constitutes a unilateral declaration by a public
entity in exercise of its administrative function, aimed at producing legal effects against the particular party
and against the authority itself, It is protected by the presumption of legality and enforceability characteristic
of administrative acts, from which also follows the impossibility of revoking it without the express written
consent of the party, if it is favorable to the contractor, as well as the need to notify it personally in order
for it to be enforceable."
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In the present case, the Settlement falls into the first category indicated by the First
Chamber of the SCJN, since, from the facts of the case, it can be observed that the Parties
met by mutual agreement for the purpose of negotiating, revising and determining the
amounts that should be considered in the balance in favor of Refineria Madero—that is to
say, the Parties prepared the Settlement in accordance with the first paragraph of Article
76 of the ACPs?® and in harmony with what was agreed to by the Parties in Clause
Seventeen of the Contract.

This interpretation by the majority is reflected in the Settlement itself, which sets forth the
acknowledgments and agreements reached by the Parties and from which the following
section may be highlighted:

SIX. Both parties acknowledge that there is no fraud, error, violence or
any other defect of consent in the execution of this SETTLEMENT and
that they are therefore jointly and severally in agreement regarding its
background, purposes, declarations, acknowledgments and Agreements
as well as the scope of these specifications.?®*

Based upon the foregoing, there is no doubt that the Settlement lacks an essential element
to be classified as an administrative act: the unilateral nature of the entity's will, since it
was freely negotiated and agreed to between the Parties in accordance with the terms of
the Contract and in the absence of vices of consent, error, fraud or violence and thus cannot
be classified as an administrative act.

The Federal Court of Administrative Justice lacks jurisdiction.

Since the Settlement is not an administrative act emanating from the unilateral will of
Pemex Tri, the Federal Court of Administrative Justice lacks jurisdiction to settle the
dispute raised by the Parties in this arbitration pursuant to Article 3, Section VIII of the
LOTFJA.%2 In fact, for a nullity proceeding to take place before such a court, the article
in question presupposes that the dispute to be raised derives from a final resolution, act or
administrative proceeding that deals with the interpretation and fulfillment of a public
works contract, which is not reviewed in this arbitration, insofar as what is being disputed
is not an act of authority that deals with the interpretation or performance of the Contract,
but rather the non-fulfillment by Pemex Tri with its payment obligations under the
Contract.

In effect, the breach that Refineria Madero attributes to Pemex Tri refers to the lack of
payment of obligations arising under the Contract, such as the failure to pay the balances

260 provision analogous to that contained in the second paragraph of Article 64 of the LOPSRM.

261 See Annex RMT-D-003-Settlement, p. 31.
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acknowledged in the Settlement in favor of the Claimant, a dispute that is neither excluded
from the arbitration agreement between the Parties nor expressly prohibited by the
applicable legislation; rather, since it is a dispute between the Parties "due to the
interpretation of the clauses of the Contract or to issues derived from its execution," it is
indisputably covered by the scope of the arbitration agreement and therefore should be
heard by the arbitration tribunal constituted for such purpose in accordance with the
arbitration agreement contained in the Contract,

On the other hand, the scenario foreseen in Article 72 of the CFPC?® is not revised, since
the systemic unity of the proceedings for procedural purposes arises when there are two or
more lawsuits, and in the present case there is no dispute regarding the validity of the Early
Termination or the validity of the Settlement. In the present proceedings in particular,
neither Party has requested that any determination or declaration be made with respect to
the Early Termination of the Contract, which was a matter expressly excluded by the
Parties in the arbitration agreement. In the same sense, given that the validity of the
Settlement is not in question, in this case the unity of the proceedings does not function as
Pemex Tri intends, since it would not be feasible to join a dispute for the lack of payment
of the balances agreed in the Settlement to a non-existent litigation on the validity of the
Early Termination and/or the Settlement itself.2%

It is also important to specify that the unity of the proceedings is a procedural institution
that cannot change the legal nature of an act for one different from that which derives from
its own characteristics. The fact that the Settlement has been prepared as a consequence of
the Early Termination of the Contract does not endow it with a legal nature that it lacks.
Not only is the Settlement an act independent of the Early Termination, but also the
principle of accessorium sequitur principale does not apply in the jurisdictional function
to change the legal nature arising from the characteristics that typify an act.

Since the Settlement at issue in this arbitration is a bilateral act, it cannot be considered an
administrative act, and therefore the majority of the Arbitration Tribunal finds no

263 Article 72 of the CFPC. "Two or more lawsuits must be joined when the decision of each one requires
the verification, constitution or modification of legal relations derived entirely or in part from the same fact,
which must necessarily be proven in any case, or tend entirely or in part to the same effect, or when in two
or more lawsuits, the same dispute must be resolved, entirely or in part. A key to commencing the collection
is that the proceedings not be ready for the final hearing of the first instance; the collecting will be arranged
from the newest to the oldest. Accumulation does not proceed with respect to proceedings being heard
abroad."

264 1n any event, Refineria Madero has recognized the validity of the Settlement (and of the Early Termination
of the Contract), so that even if it were an administrative act, the unity of the proceedings would likewise not
be revised, since the litigation challenging the validity of the Settlement would be improper not only because
it is a consented act but also because the term available to the governed to contest the validity of the
administrative acts has elapsed in excess, which has as a consequence that the right of Refineria Madero to
contest the validity of the Early Termination or of the Settlement (if it were an administrative act) has
precluded to its detriment.
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compelling reasons to justify its exclusion from the scope of the arbitration agreement,
especially since in the present case it is not the existence, validity, content, or scope of the
Settlement which are in question, but only whether or not the payment of the amounts set
forth therein is appropriate—that is, what is in dispute is purely a matter of assets and,
therefore, available.

This decision in no way alters or subverts the validity of the Early Termination of the
Contract, nor does it do so with respect to the Settlement. The majority of the Arbitration
Tribunal simply assigns it the corresponding effects to the extent that one of the Parties
failed to fulfill the commitment it assumed, in both in the Contract and the Settlement as
well as under applicable regulations.

That said, given that the Settlement was prepared with the participation of both Parties,
and there is no dispute between them in relation to the fact that they both gave their will
when signing it, which they even confirmed was not impaired by fraud, violence, bad faith
or error, the issue then lies in the nature of the Settlement and whether this, being related
to the Early Termination of the Contract, is beyond the scope of any arbitration agreement,
which would force the Arbitration Tribunal to declare that it lacks jurisdiction to resolve
the dispute between the Parties.

The Settlement is independent of arrangements to terminate the work.

Pemex Tri argues that "the causa petendi regarding the fulfillment or non-fulfillment of the
payment of the settlement is an administrative act, which cannot in this case be
arbitrated”,?®® since, as established in section VII1 of Article 3 of the LOTFJA,?® it is the
Federal Court of Administrative Justice that must hear the lawsuits filed against final
resolutions, administrative acts and procedures.

Pemex Tri recognizes the validity of the arbitration agreement and that its scope and
effectiveness cover any dispute between the Parties arising from the interpretation of the
Contract or related to its execution, provided that it is neither a consequence of nor linked
to administrative rescission or early termination.?®” In other words, Pemex Tri

265 See Respondent’s Counter-Memorial, Sec. 6.

26 Article 3 of the Federal Administrative Dispute Procedure Law. "The Court shall hear the lawsuits
brought against the definitive resolutions, administrative acts and proceedings indicated below: [...] [...]."

VIII. Those arising from public bidding decisions and the interpretation and fulfillment of public contracts,
public works, acquisitions, leases and services entered into by the agencies and entities of the centralized
and parastatal Federal Public Administration, and the productive enterprises of the State; as well as, those
under the responsibility of the federal public entities when the laws expressly indicate the competence of the
court;"

%67 See Respondent’s Counter-Memorial, Sec. 9, pp. 16-17: “If follows that the proper scope and effects—
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acknowledges that the dispute with Refineria Madero would be suitable for arbitration and
that the Arbitration Tribunal would therefore be competent to resolve it if the Settlement
established by the Parties, based upon Clause Seventeen of the Contract, had been prepared
not as a consequence of the Early Termination but following the normal conclusion of the
works considered in the Contract.?®8

In other words, were it not for the fact that the Settlement was established by the Parties
after the Early Termination of the Contract, Pemex Tri would otherwise view the
Arbitration Agreement as valid to rule on its dispute for the payment of the amounts set
forth therein; therefore, the Arbitration Tribunal would be competent to analyze the breach
that Refineria Madero attributes to it. However, that is not what either the Contract or the
applicable law says in this regard. Thus, for the Respondent, the determining fact of the
Arbitration Tribunal's lack of jurisdiction does not derive from what was agreed upon and
established by the Parties in the Contract and in the Final Statement or from the mandatory
nature of its obligation to prepare it after the completion of the work, emerging instead
from the administrative nature of the Early Termination of the Contract, the validity of
which is not in dispute between the Parties.?%®

Pemex Tri does not question either the nature of the rights and obligations that were
conceded by the Parties at the time of establishing the Settlement or whether the
concessions that both Parties made to each other dealt with unavailable rights or otherwise
related to rights over which the Parties were prevented from jointly reaching an agreement.
On the contrary, what Pemex Tri intends is to extrapolate the administrative nature of a
disproportionate power of the entity, such as the early termination of the Contract—
expressly excluded by the Contract from being subject to arbitration— in order to attribute
the same condition to an obligation of both Parties, a condition that, besides being
independent of the cause that originates it, cannot be avoided or otherwise circumvented
by them.

Indeed, even though the Settlement cannot be considered as an administrative act since it
is not a unilateral act, Pemex Tri argues in relation to the nature of the Settlement as an
administrative act that, since the Settlement derives from the Early Termination of the
Contract, it must be considered as an administrative act that cannot be arbitrated, Pemex
Tri argues in relation to the nature of the Settlement as an administrative act, that, since

both contractual and legal—of that arbitration agreement impose full effectiveness and effects to settle any
dispute or disagreement between the parties for interpretation of the clauses of the contract or for issues
arising from its execution, PROVIDED THAT THESE ARE NOT RELATED OR CONNECTED WITH
ADMINISTRATIVE RESCISSION OR EARLY TERMINATION, [...].

268 This was acknowledged by Pemex Tri in footnote 7 of its Rejoinder Memorial, p. 7: "The arbitration
clause does not exclude from arbitrability the settlement whose triggering event is the natural or ordinary
termination of the public works contract [...]"

269 See Rejoinder Memorial, Secs. 8 and 9.
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the Settlement derives from the Early Termination of the Contract, it should be considered
as an administrative act that cannot be arbitrated, for which it cites Article 72 of the Federal
Code of Civil Procedures®™ to reinforce its argument regarding such interpretation, as well
as Articles 153 and 168 of the LOPSRM Regulation?* in order to demonstrate that such
law regulates it.2"

Although it is true that the legal institution of the Settlement is related to early termination,
ordinary termination and administrative rescission as established in the applicable
regulations?”® and the Contract itself,>’ the regulation applicable to the preparation of the
Settlement is the same, regardless of the manner in which the Contract has been concluded.
In addition, Clause Seventeen of the Contract expressly establishes that a part of it will
include the document containing the settlement of the work. This Clause reproduces the
content of Article 170 of the LOPSRM Regulations, leaving no doubt as to the contractual
nature of the Settlement.

For the First Chamber of the SCJIN, the Settlement "is an act that should not be confused
with the termination of the administrative contract, nor it is a rescission or an early or
natural termination; on the contrary, it is an act that must be carried out at the point when
the contract ceases to produce effects, regardless of the reason for its conclusion (early
termination, rescission, fulfillment, etc.)."’> From the foregoing, it is clear that the First
Chamber regards the Settlement as an act that should not be confused with the termination

210 Article 72 of the Federal Code of Civil Procedures: "Two or more lawsuits must be joined when the
decision of each one requires the establishment, constitution or modification of legal relationships, derived
entirely or in part, from the same fact, which must necessarily be proven in any case, or tend entirely or in
part to the same effect, or when, in two or more lawsuits, the same dispute must be resolved, entirely or in
part. A key to commencing the collection is that the proceedings not be ready for the final hearing of the first
instance. The joined order shall be from the newest to the oldest. Accumulation does not proceed with respect
to proceedings being heard abroad."

271 Article 153 of the LOPSRM Regulations: The rules set forth in Section IX of this Chapter shall be
observed for the preparation of the settlement of the work resulting from the early termination of the contract.
Article 168 of the LOPSRM Regulations: In order to terminate, partially or totally, the rights and
obligations assumed by the parties to a contract, the parties must prepare the corresponding work settlement,
except in the scenarios referred to in the third paragraph of Article 64 of the Law. The physical acceptance
of the work must be attached to the final statement. Once the settlement of the work has been prepared, all
that remains in force are the actions derived from it along with the guarantee specified in Article 66 of the
Law, and thus no claim made by the contractor for payment shall proceed following the notarization of the
settlement or, if applicable, following the expiration of the term set forth in the third paragraph of Article 64
of the Law.

272 See Rejoinder Memorial, Secs. 7-8.

273 See Art. 76 of the ACPs.

274 See Annex RMT-D-001-Contract, Clauses Eleven, Fourteen, Fifteen and Seventeen of the Contract.
275 See Direct Protection Order under Review 393/2016, p.43-44.
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or rescission of the Contract, and that, therefore, these are independent acts one from
another.

In accordance with the Contract and the ACPs, the Final Statement must be prepared by
the Parties in order to record the adjustments, revisions, modifications and
acknowledgments that may be required, and the balances in favor and against, as well as
the agreements, concessions or transactions that may be agreed upon to resolve any
disputes that may have arisen. For such purposes, the applicable regulations make no
distinction as to this obligation based upon the manner in which the termination of the
work occurred, but rather establish an authentic sine qua non duty of the Parties that bears
no relation to the reasons that gave rise to its elaboration beyond the fact that execution of
the contract has ceased.?’® In the specific case of early termination of contracts, the
LOPSRM Regulations require that the corresponding settlement be prepared in the same
manner as in the case of a contract that has been terminated due to its having achieved its
purpose.?’’

The only distinction made by the regulations is the one related to the moment in which the
preparation of the settlement ceases to be a concession between the parties, since for
reasons attributable to the contractor's conduct, the settlement cannot be established by
mutual agreement of the parties— bilaterally—and must therefore be imposed unilaterally
by the entity in exercise of a disproportionate power that both administratively and legally
permits it to close the contract, thus preventing the above expenses from falling to the
contractor.2’®

Although the early termination and the settlement are linked to each other, these are two
legal institutions distinct from one another and thus are autonomous since, despite the early
termination of the Contract having justified the preparation of the Settlement, the purpose
and nature of both institutions serve completely different purposes.

In order to understand the difference between these institutions, precisely in the context of
the issue to be resolved, the majority of the Arbitration Tribunal has examined the most
recent decisions of the Mexican tribunals in matters of contracting with the State,

276 Article 76 of the ACPs: "Work contracts shall be subject to settlement in order to record the adjustments,
revisions, modifications and acknowledgments that may be required, and the balances in favor and against,
as well as the agreements, concessions or transactions that may be agreed upon to resolve any disputes that
may have arisen."

217 Article 153 of the LOPSRM Regulations: "The rules set forth in Section IX of this Chapter shall be
observed for the preparation of the settlement of the work resulting from the early termination of the
contract.”

278 Article 76 of the ACPs: "In the event that the Supplier or Contractor does not appear for the settlement,
the Subsidiary Agency shall proceed to do so unilaterally for the purpose, where appropriate, of settling the
payment with the corresponding jurisdictional authority."
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particularly in the context of public works. In addition to those reasonings and judgments
that were submitted by the Parties, the Tribunal also reviewed others that it considers to be
of utmost importance in the resolution of the dispute?’® and the assessment of which, in
this case, is relevant in light of the circumstances, especially insofar as these reflect the
interpretation of the Mexican judiciary with respect to various provisions that are relevant
to this arbitration.

Thus, for example, the Plenary of the SCIN emphasized that, unlike administrative
rescission, which is given for breach of contract by the contractor, early termination is not
directly related to irregular behavior of the contractor in relation to the contract it
concluded with the public entity.2°

Therefore, there are no reasons to conclude that the Arbitration Tribunal is precluded from
according effect to the Settlement and ordering Pemex Tri to proceed to pay Refineria
Madero the amounts that were reconciled and settled by mutual agreement at the time of
establishing the Settlement.

The wording of Clause Seventeen of the Contract is consistent with this analysis, since it
clearly reflects the understanding of the Parties in relation to the suitability of the unilateral
settlement for arbitration, but not with respect to that which is prepared by both Parties by
mutual agreement. In effect, when referring to Pemex Tri's unilateral power to prepare the
settlement in the event that Refineria Madero had not appeared for its preparation, the
Parties expressly agreed in Clause Seventeen that Pemex Tri would proceed to "settle the
payment [of the resulting amounts in favor of Refineria Madero] with the corresponding
jurisdictional authority," thus recognizing that, in the event that Pemex Tri would need to
prepare the settlement unilaterally, it should settle the balances in favor of Refineria
Madero with such a jurisdictional authority, not resorting to an arbitration tribunal
constituted in accordance with Clause Seventeen of the Contract, This is clearly a reference
that reflects the Parties’ understanding regarding the legal nature of unilateral termination
as an administrative act valid only when heard before the Federal Court of Administrative
Justice; any dispute in this respect will therefore lie beyond the scope of any arbitration
agreement.

279 Judgment of the First Chamber of the SCIN, in Federal Ordinary Civil Suit no. 2/2021.

20Challenge to Reasoning 192/2016. Reasoning: P./J. 6/2018 (10th.) Federal Judicial Weekly Gazette,
Tenth Epoch, Volume I, Book 53, April 2018, p. 7. Digital Reg. 2016650. Retrieved from:
https://sjf2.scjn.gob.mx/detalle/tesis/2016650. This reasoning resolves the Challenge to reasoning between
the First and Second Chambers of the SCIN. According to the SCIN Plenary, administrative rescission is
triggered by the supplier's failure to fulfill its obligations, on whom this measure is imposed as a sanction
that may in turn result in other types of sanctions, such as the application of conventional penalties, the
prohibition to enter into contracts with the State for a certain period of time and other sanctions provided by
law or in the respective contract. On the other hand, the early termination of a contract does not derive from
the breach of an obligation incurred by the supplier, but due to external reasons that may even lie outside the
control of the contracting agency or entity.

93


https://sjf2.scjn.gob.mx/detalle/tesis/2016650

305.

306.

307.

Case 1:26-cv-03953 Document 1-2  Filed 05/13/26  Page 96 of 169

Unlike administrative courts such as the Federal Court of Administrative Justice, where
acts both within and outside the administrative litigation are subject to protection order
proceedings, the arbitration tribunals are not considered as an authority for purposes of
such an extraordinary remedy. Therefore, what was agreed to by the Parties in Clause
Seventeen of the Contract is consistent with the understanding of the Parties concerning
the nature of the unilateral termination as an administrative act, and the fact that the
challenge to its validity must be made before the competent jurisdictional authority, since
it is a determination unilaterally imposed by the authority without the intervention of the
contractor.

The cluster of provisions favoring arbitrability

While the LOPSRM and the Contract expressly state that both administrative rescission
and early Contract termination are not subject to arbitration, neither the LOPSRM nor the
ACPs, nor the examined case law, considers or in this case suggests that disputes related
to the Settlement are unsuited for arbitration, and neither does the Contract. Except for
unilateral settlement, which by definition is an administrative act that should be subject to
challenge before the TFJA and therefore not subject to arbitration, the regulation regarding
the bilateral settlement—preferred by law—is in accordance with the legislative intent to
(1) allow entities to resolve through arbitration their conflicts arising from public works
contracts;?8! (2) expressly exclude solely and exclusively from such a possibility
administrative rescission and early termination of contracts;?? (3) require the parties to
prepare the settlement, no matter the reason for the termination of the works; 283 (4)
establish that the settlement is part of the contract;?%* (5) provide that, upon its being
signed, only those actions arising therefrom may remain in force,?®® and last but not least,
(6) allow for the rights to collect amounts in favor of the contractor to be assigned to third
parties?®® without further requirements, all of which confirms that the settlement or the
consequences resulting from it are not excluded from the possibility of arbitration.

Although this arbitration does not question either the validity of the Early Termination of
the Contract or the causes that Pemex Tri invoked for such purpose, the central issue that
the Arbitration Tribunal must analyze is whether the dispute between the Parties derived
from the lack of payment by Pemex Tri of the amounts considered in the Settlement
prepared by the Parties in accordance with Clause Seventeen of the Contract and Article
76 of the ACPs can be resolved in this arbitration or, conversely, must necessarily be

281 See Article 98 of the LOPSRM, first paragraph.

282 See Article 98 of the LOPSRM, second paragraph.

283 See Articles 64 of the LOPSRM and 76 of the ACPs.
284 See Article 170 of the RLOPSRM.

285 See Article 168 of the RLOPSRM.

286 See Articles 47 of the LOPSRM and 54 of the ACPs.
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resolved under administrative dispute law, since it is an administrative act over which the
Avrbitration Tribunal lacks jurisdiction.

In arbitration matters, Mexican law recognizes the freedom to contract as the power of
particular parties to decide whether or not to enter freely into a legal contractual
relationship with other persons—i.e., they may limit or expand the scope of matters not
suitable for arbitration, as long as such matters are legally available.?8’

Refineria Madero considers that the scope of an arbitration agreement can only be
expressly and clearly limited through a careful reading. Likewise, exceptions in the
regulatory body must be made in the same way—that is, in application of the principle
"Where the law does not distinguish, no distinction should be made."?%

In the present case, the majority of the Arbitration Tribunal has not found in the evidence
submitted in the present proceedings any concurrence of will of the Parties or an applicable
norm to exclude the arbitrability of the Settlement as a consequence of the normal
termination of a public works contract or derived from its early termination or, for that
matter, from its administrative rescission. The question to be resolved is whether,
regardless of the fact that the arbitrability of the Settlement has not been expressly
prohibited by the Parties or the applicable law, the Settlement could not be arbitrated in
any event.

In this sense, one factor is the arbitrability of the settlement per se in the event that its
validity is disputed, and another is the admissibility of the claim for the payment of the
amounts agreed upon by the parties and set forth in a settlement. In this arbitration, it is
not the validity of the Settlement that is disputed by the Parties but rather whether the issue
regarding the payment of the amounts agreed upon therein may be submitted to arbitration
by virtue of the fact that the Settlement derives from the Early Termination of the Contract
and by virtue of the determination of the Pemex Internal Audit to classify agreed-upon
balances in favor of Refineria Madero as either improper or lacking justification.

On the other hand, Pemex Tri alleges®®® that the Arbitration Tribunal should broadly
interpret the Arbitration Clause in accordance with Articles 1839, 1852 and 1796 of the
Federal Civil Code.?*

287 Reasoning [A.]: 1.30.C.947 C, T.C.C., Federal Judicial Weekly Gazette, Ninth Epoch, Volume XXXIII,
May 2011, p. 1216. Digital Reg. 162088. Retrieved from https://sjf2.scjn.gob.mx/detalle/tesis/162088 [Cite
legal authority number].

288 See Memorial in Reply, Sec. 21, p. 8.
289 See Counter-Memorial, Sec. 9, p. 16-17.

290 Article 1839 of the Federal Civil Code: The contracting parties may include such clauses as they deem convenient,
but those that make reference to essential requirements of the contract or resulting from its ordinary nature shall be
deemed to be included even if they are not expressed, unless the latter are waived in the cases and terms permitted by
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With respect to Articles 1839 and 1852 of the Federal Civil Code, Pemex Tri at no time
stated that the will of the Parties was to exclude the arbitrability of the Settlement in the
Contract; however, it points out that the exclusion "of the fulfillment of the settlement
implemented as a direct and immediate consequence of [the] early termination [are]
implicitly provided for in the scope and effects of the arbitration agreement >

On the other hand, the Respondent asserts that “the termination of the contract is a
‘disproportionate clause' of public law because it is regulated in Articles 168, 169, 170
and 171 of the Regulations of the Law of Public Works and Services related to the same,
since, as the First Chamber of the Supreme Court of Justice of the Nation has held that
'These are considered institutions of public order, so that when the authority fails to
include or agree on them in a contract, it cannot be considered that they have been waived,
but rather that they will be understood to be tacitly incorporated into the contract, since,
as has been stated, this type of power is inalienable' and in this sense, article 1796 of the
Federal Civil Code—applied within the interpretative scope of the lex arbitri of the
arbitration clause—provides in the pertinent section that (....) [t]he contracts (...) bind the
contracting parties not only to the performance of what has been expressly agreed to but
also to the consequences consistent with their nature, in accordance with (...) the law.
(EMPHASIS ADDED.)"?%?

Additionally, Pemex Tri argues that, since the Contract is of an administrative nature,
Pemex Tri is entitled to implicitly include disproportionate clauses in the Contract that
allow the exclusion of the Settlement and its consequences from the possibility of being
submitted to arbitration when it derives from the early termination or administrative
rescission.?® For this purpose, Pemex Tri invokes the ruling of the First Chamber of the
SCJN in Protection Order under Review 393/2016:

"(...) the administrative contract, unlike the civil contract, presupposes
a legal inequality between the contracting parties; since it means that
the State, in a situation of superiority with respect to its co-contractor
(sic), may impose the clauses of the agreement on the latter, leaving the
particular party with no possibility of discussing these in a legal setting.

law.

Avrticle 1852 of the Federal Civil Code.- Whatever the generality of the terms of a contract, it shall not be understood
to include items and cases other thanthose over which the interested parties intended to contract with each other.

Article 1796 of the Federal Civil Code - Contracts are improved by mere consent, except those which must be in a
form established by law. Once they have been improved, they bind the contracting parties not only to the performance
of what has been expressly agreed to but also to the consequences which, according to their nature, are in conformity
with good faith, usage or the law.

291 See Respondent’s Counter-Memorial, Secs. 8 10, pp. 16 and 17.
292 See Rejoinder Memorial, Sec. 4,

293 See Respondent's Memorial on Findings and Costs, Sec. 39,
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Based upon the foregoing, it must be said that, in the context of this type
of administrative contracts, the existence of disproportionate clauses
places the authority in a different situation, more favorable than the one
that governs the particular parties who contract with it. This means that
the requlatory framework governing administrative contracts presents
an exceptional contractual regime, one that assigns a series of powers
to the authority that are not normally enjoyed by parties that enter into
a private law contract.

As mentioned above, disproportionate clauses of this type arise not from
the normal contractual regime or from the concurrence of wills, having
their origin instead in the law as a reflection of the legal supremacy that
the authority has in its legal relations. This is justified by the need to
manage public resources efficiently, effectively, economically,
transparently and honestly in order to meet the objectives for which they
are intended, thus ensuring the reqular operation of the organs of the
State and the continuous provision of public services. This is in
accordance with Article 134 of the Constitution, which provides as
follows in the part that is of interest here: "Article 134. The economic
resources available to the Federation, the states, the municipalities, the
Federal District and the political-administrative bodies of their
territorial divisions shall be administered with efficiency, effectiveness,
economy, transparency and honesty to meet the objectives for which they
are intended."

According to this ruling, the First Chamber of the SCIN upholds the validity of the
inclusion of disproportionate clauses in administrative contracts; however, these must
necessarily be provided for by law and must find their justification in the need to
"administer public resources with efficiency, effectiveness, economy, transparency and
honesty to meet the objectives for which they are intended, thus guaranteeing the regular
operation of the organs of the State."

In the present case, both from a contractual and legal point of view, it is evident that only
the early termination and administrative rescission will not be subject to arbitration, since
the Thirty-Fourth Clause of the Contract expressly excludes just these two matters but not
the settlement, which the parties are obligated to prepare jointly as a consequence of the
delivery of the works to the entity, whether this delivery occurs as a result of the normal
termination of a works contract, after the conclusion of the works or as a result of its early
termination or administrative rescission.

The fact that the Parties have limited the suitability for arbitration solely to those two
specific acts without excluding the Settlement of the works makes logical sense because,
while early termination and administrative rescission are authentic administrative acts that
derive from the exercise of a disproportionate power enjoyed by Pemex Tri, the settlement
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does not share the same nature when it is prepared by mutual agreement of the parties,
such as the one being heard in this arbitration.

In any case, the Settlement is independent of the reasons for which the Contract was
terminated, since what actually triggers the obligation of the Parties to prepare the
Settlement is not the termination of the contract per se, but the physical delivery/reception
of the works by the entity,?%*. Therefore, the fact that the delivery of the works occurred as
a result of the Early Termination of the Contract has no relevance and does not modify the
legal nature of the Settlement, which by express provision of the Parties, constitutes an
integral part of the Contract.

At the end of the day, the contractor has the obligation to deliver the works to the
contracting entity whenever the contract is terminated with no requirement for
identification of the Parties (or the applicable regulations) in this regard as to the manner
in which the termination has taken place (either at the natural conclusion of the works, or
in the advance scenarios considered in the Contract).?%

What is certain is that, in either case of termination, the Parties are obligated to prepare the
Settlement jointly and with the same purpose: to record the adjustments, revisions,
modifications and acknowledgments that may arise and the balances in favor and against,
as well as the agreements, concessions or transactions that may be agreed upon to resolve
any disputes that may have arisen.?%

2% Clause Seventeen of the Contract: "Once the works have been physically received, [Pemex Tri], [...]
and [Refineria Madero] shall prepare [...] the final settlement of the works, in which the fulfillment of the
reciprocal obligations between the parties shall be stated. Likewise to be recorded are the adjustments,
revisions, modifications and acknowledgments that may arise and the balances in favor and against, as well
as the agreements, concessions or transactions agreed upon to resolve any disputes that may have arisen."
Similarly, Article 64 of the LOPSRM conditions the obligation to prepare the settlement upon receipt of
the work by the public entity: "[O]nce the work has been physically received, the parties [...] shall prepare
the settlement of the same, which shall state the credits and debits resulting for each of them, describing the
general item that gave rise to them and the resulting balance."

2% Unlike administrative rescission, a case in which the Contract establishes a different mechanism for the
preparation of the settlement (although its purpose is the same), the mechanism established in the Contract
for the preparation of the Settlement is the same for normal or natural termination of the Contract as that
foreseen for early termination. In this respect, see Clause Fifteen of the Contract. 153 Detailed Report:
"Once the early termination is communicated to the CONTRACTOR, PEMEX REFINACION shall proceed
to take immediate possession of the works executed [...] drawing up before the presence of a notary public
[...] a detailed report [...] in which the delivery and reception of the works is also recorded. Subsequently
the settlement will be prepared in accordance with the terms of the clause entitled "Settlement” Clause
Seventeen (Settlement) is applicable to the normal termination of the Contract resulting from the conclusion
of the works in accordance with Clause Ten of the Contract, which, like Clause One, requires that “[T]he
preparation of the CONTRACT settlement shall be carried out within 120 (one hundred twenty) days
following receipt of the works."

2% See Article 76 of the ACPs.
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In any case, the will of the parties to exclude one or more matters from the possibility of
being submitted to arbitration cannot be presumed and must be explicit except in cases in
which the unsuitability to arbitration derives from the very nature of the act—as, for
example, in the case of the unilateral termination imposed by the authority in exercise of
a disproportionate power because, although its suitability is not expressly excluded, being
an act of an administrative nature (which meets the requirements listed in Sec. 272 above,
mainly, that it be the product of a unilateral declaration of the will of the entity), it must
necessarily be concluded that it is not subject to arbitration, since it is the exclusive legal
competence of the administrative dispute court.?%’

Collection rights under the Settlement are available and, therefore, suitable for
arbitration.

In accordance with Clause Seven of the Contract: "The Contractor may not assign or
transfer, whether totally or partially, the rights or obligations derived from this contract
without the prior written authorization of Pemex Refining, with the intervention of the legal
area. With the exception of the assignment of collection rights, the Contractor must prove
that the individual to whom it intends to assign or transfer the obligations and rights under
this contract has the adequate technical, financial and other capabilities to fulfill the
Contractor's obligations. The Contractor may assign its collection rights in favor of a
financial intermediary (factoring or electronic discounting). The assignment of collection
rights shall not require the execution of an agreement between the Parties..”" (Emphasis
added)

Pursuant to the foregoing, the Parties agreed that Refineria Madero was free to transfer its
collection rights under the Contract to a third party without the need to enter into an
agreement with Pemex Tri in this respect.?®® In other words, Refineria Madero enjoyed —
and continues to enjoy—- full freedom to assign its collection rights under the Contract to
whomever it deems appropriate, which naturally includes its collection rights related to
work performed.

297 Article 3 of the LOTFJA: "The Court shall hear the lawsuits brought against the final resolutions,
administrative acts and proceedings indicated below: [...] VIII. Those arising from the interpretation and
fulfillment of public works contracts|...], acquisitions, leases and services entered into by the agencies and
entities of the centralized and parastatal Federal Public Administration, and the productive enterprises of
the State[...]"

2% Clause Seven of the Contract: "The Contractor may not assign or transfer, whether entirely or in part,
the rights or obligations arising from this contract, without the prior written authorization of Pemex
Refinacion with the intervention of the legal department. With the exception of the assignment of the
collection rights, the Contractor must prove that the individual to whom it intends to assign or transfer the
obligations and rights under this contract has the adequate technical, financial and other capabilities to
fulfill the Contractor's obligations. The Contractor may assign its collection rights to a financial
intermediary (factoring or electronic discounting). The assignment of collection rights shall not require the
execution of an agreement between the Parties.”
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This is consistent with the final paragraph of Article 54 of the ACPs,?*® which authorizes
the contractor to transfer its collection rights upon prior authorization of the corresponding
Subsidiary Agency with the intervention of the Legal Department. And, although we are
not faced with a situation in which the validity of an assignment of collection rights under
the Contract is being questioned, there is no doubt, at least for the majority of the
Arbitration Tribunal, that both the intention of the Parties and that of the ACPs in allowing
the assignment of the contractors' collection rights was for Refineria Madero to freely
dispose of these, so that it could carry out the corresponding actions to obtain payment.

In accordance with the foregoing, if both the Contract and Article 54 of the ACPs
(similarly, Articles 47 of the LOPSRM3® and 84 and 85 of the LOPSRM Regulations)°*
consider that the rights that may be transferred or assigned by the contractor include its
collection rights, It would be illogical to think that the collection of these rights is not
subject to arbitration, not only since the ACPs recognize the availability of the collection
rights, but also because this was the understanding of the Parties when signing the
Contract.

Even in the context of public works contracts entered into under the LOPSRM, all that
remains in force are “the actions derived from it"3%? such that, for the majority of the
Arbitral Tribunal there is no doubt that, since all that remains in force following the
preparation of the settlement are the actions deriving from it—such as, in this case, those
oriented toward the collection of the amounts settled therein by the parties—and that
furthermore, the right to exercise such action may be assigned by the contractor without
the need to enter into any agreement in this regard with the public entity, it is clear that,
since these are pecuniary rights that are fully available to its holder, they may be asserted
through arbitration, especially because, in addition to the provisions of the applicable

299 Article 54 of the ACPs: (...) The collection rights may only be assigned by prior authorization of the
corresponding Subsidiary Agency with the intervention of the Legal Area."

300 Article 47 of the LOPSRM: "The rights and obligations arising from the contracts may not be
transferred by the contractor toany other person, with the exception of the collection rights on the estimates
for work performed, In such case, the consent of the agency or entity in question must be obtained."

301 Article 84 of the LOPSRM Regulations: "A contractor deciding to transfer its collection rights in favor
of any individual shall request in writing the consent of the agency or entity, The contractor must request in
writing the consent of the agency or entity, which will decide the appropriate action within a term of ten
calendar days from the date of its presentation. In the request submitted by the contractor, it must provide
the information of the individual to whom it intends to transfer its collection rights, since this will be
necessary to make the corresponding payment. The transfer of rights does not exempt the contractor from
invoicing for the work estimated. [...]" Article 85 of the LOPSRM Regulations: "If a delay in payment
arises on the occasion of the transfer of the collection rights requested by the contractor, the payment of the
financial expenses referred to in Article 55 of the Law shall not proceed."

302 Article 168 of the LOPSRM Regulations: "[...] Once the settlement of the work has been prepared,
only actions derived from it shall remain in force, [...] for which reason no claim for payment made by the
contractor following the notarization of the settlement shall proceed [...]"
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regulations as well as the arbitration agreement between the Parties, it does not stipulate
any prohibition in this respect, nor are there any unavailable rights.

Conclusion: The Dispute before the Arbitration Tribunal is Suitable for Arbitration

In view of the foregoing considerations, there is no provision in the Contract, regulations
or the reasonings based upon case law applicable to this dispute that expressly suggests
that matters other than administrative rescission and early termination should also be
regarded as excluded from the possibility of being brought to the cognizance of arbitrators.
In particular, except for what was indicated in previous paragraphs regarding the
modalities of the Settlement, there is no evidence to suggest that there are other disputes
besides those directly related to the exercise of the powers regarding the unilateral
termination and the acts that meet the requirements to be considered administrative acts.
Specifically, and in general, the majority of the Arbitration Tribunal does not find that, in
light of the applicable legal systems, there are elements that suggest that the bilateral
termination of the work should be considered as a matter outside the scope of an arbitration
agreement.

There is also no evidence to suggest that it was the will of the Parties that the Settlement
would be unsuitable for arbitration in the event that it was based upon the Early
Termination of the Contract or on its administrative rescission. In accordance with the
principle of legality contained in Articles 14 and 16 of the Mexican Constitution, the
disproportionate clauses implicit in an administrative contract must be expressly provided
for in the law, and there is no provision that empowers the authorities to exclude at their
discretion the possibility of questioning the validity and scope of the Settlement in
arbitration in the event that this has been derived as a consequence of the early termination
of a contract, nor is it possible to do so when this must be prepared at the termination of
the contract that has been fulfilled in its purpose and term.

By virtue of the foregoing, contrary to the Respondent's contention, the validity, scope and
consequences of the bilateral Settlement are subject to being heard in arbitration, since:

a. With the exception of the validity of the early termination and
administrative rescission, which are the exclusive jurisdiction of the Federal
Court of Administrative Justice,>* the disputes related to the Settlement
were not excluded by the Parties from the scope of the Arbitration
Agreement and there is no provision in Pemex's special regime or in the
applicable legislation that expressly prevents them from being resolved in

303 Article 3, Section VIII of the LOTFJA: "The Court shall hear lawsuits brought against the final
decisions, administrative acts and proceedings indicated below: [..] VIII. Those arising from the
interpretation and fulfillment of public works contracts[...], acquisitions, leases and services entered into
by the agencies and entities of the centralized and parastatal Federal Public Administration, and the
productive enterprises of the State [...]"
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this arbitration;

b.  As a general rule, the settlement is a bilateral act of a contractual nature
required by applicable regulations to act as a stage in the life of any work
contract for the purpose of ensuring that, at the end of the work foreseen in
the contract, the parties make the corresponding adjustments and
concessions in order to settle any differences between them;

c.  After making reciprocal concessions to each other to terminate their rights
and obligations under the contract, the parties sign the settlement to
extinguish any actions to which they were entitled under the contract except
for those involving collection that arise from the settlement itself;

d.  Inexceptional circumstances, the entity may use its authority to prevent the
special regime applicable to the liquidation of the contract from being left
to the contractor's discretion and may issue the settlement unilaterally, in
which case it would not be subject to arbitration, since it is an administrative
act. In this particular scenario, however, we are dealing not with an
administrative act but with a bilateral act freely agreed upon by both parties;

e.  The Settlement is independent of the Early Termination of the Contract
because, while it is an ordinary consequence of the latter, it cannot be
considered that the Settlement is inseparable from or an accessory of the
latter, since its preparation by the Parties occurs at a specific stage of the
public works contract, one that is independent of the cause for its
termination;

f. Unless the entity finds it necessary to issue the termination unilaterally, the
bilateral termination derives not from a disproportionate clause of public
law but from the agreement of the parties;3*

g.  "Once the settlement of the works has been prepared, only actions derived
from it shall remain in force..."3%;

h.  The collection rights resulting from the Contract may be freely assigned by
Refineria Madero without the need to enter into an agreement with Pemex
Tri for such purpose.

304 The disproportionate regime is a regime of exception that derives from the regulations of administrative contracts,
generating powers that are not enjoyed by private law contracts "and do not arise from the concurrence of wills
(coordination level), have their origin instead in the law (supra-subordination level). See Respondent's Memorial on
Findings and Costs, footnote no. 45.

305 See Article 168 of the RLOPSRM.
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In view of the foregoing considerations, the Arbitration Tribunal resolves by majority that
the dispute over the payment of the balances agreed to by the Parties in favor of Refineria
Madero in the Settlement prepared by them on November 25, 2020 can be arbitrated under
the Contract and the applicable law, and therefore that the Arbitration Tribunal is
competent to resolve the conflict between the Parties as well as to order Pemex Tri where
applicable to fulfill its payment obligation as agreed upon by the Parties in Clauses Four
and Seventeen of the Contract and in the Settlement prepared by them, which constitutes
an integral part of the Contract by express provision of the Parties and the applicable law.

iv.  The effects of the Internal Audit on the admissibility of the Refineria Madero
claims

Pemex Tri asserts that "Assuming without conceding that the Arbitration Tribunal would
have jurisdiction, even under that assumption, the QUESTION OF ADMISSIBILITY
concerning the amounts noted by the Internal Audit of PETROLEOS MEXICANOS would
remain: (i) improper amount of USD 192,767.88, (ii) amount of USD 58,902.93 lacking
justification, (iii) improper amount of MXN 114,467.29, (iv) amount of MXN
14,963,531.08 lacking justification, in support of which REFINERIA MADERO
TAMAULIPAS, S.A.P.L., DE C. V. has not provided the relevant evidence, nor has it
contested or questioned the legality of such administrative acts in conformity with Article
8 of the Federal Law of Administrative Procedure, which establishes that: "THE
ADMINISTRATIVE ACT SHALL REMAIN VALID AS LONG AS ITS INVALIDITY HAS
NOT BEEN DECLARED BY THE ADMINISTRATIVE OR JURISDICTIONAL
AUTHORITY, AS THE CASE MAY BE."3% The Respondent bases its admissibility issue
on Clause Forty-one of the Contract®®” and Articles 1814°% and 2190%%° of the Federal
Civil Code.

306 See Rejoinder Memorial, Sec. 23.
307 "FORTY-ONE - FUNDING SOURCES

(.)

PEMEX REFINACION shall not be obligated to process the payment of its invoice(s) when the
CONTRACTOR unjustifiably fails to deliver the Documentation Required by the corresponding Financing
Sources.

PEMEX REFINACION may request from the CONTRACTOR any modification, clarification or additional
information regarding the Documentation Required by the Financing Sources.

Likewise, the CONTRACTOR accepts that, for certain cases, the Documentation Required by the Financing
Sources must be delivered to the entity (Banking Agency, Export Credit Agency, Corporate Finance
Department, etc.) that PEMEX REFINACION may indicate in good time."

308 "Article 1814. A calculation error only gives rise to rectification."

309 "Article 2190. A debt is defined as due and payable when the payment of it cannot be refused in
accordance with the law."
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The Respondent considers that the Minutes CPFG-MIN-TG8-001-202131° "embodied a
mutual willingness between the Parties to observe the Final results of verification VE-
006/2020, where, if applicable, the amounts calculated for estimates 15E for Unit Prices,
06ACI-PI for Indirect Cost Adjustment, GNR-01 and GNR-02 for Non Recoverable
Expenses, could be partially or totally resolved and entirely prepared by them in a
conciliatory manner in order to ratify or rectify the amounts of the balances in favor of
REFINERIA MADERO TAMAULIPAS, S.A.P.1. DE C. V. contained in the settlement and
attempt to avoid litigation proceedings, had it not been prematurely abandoned by
REFINERIA MADERO TAMAULIPAS, S.A.P.l. DE C.V."3!!

In turn, Refineria Madero affirms that compliance with the findings of the Pemex Internal
Audit does not constitute a procedural prerequisite for access to arbitration proceedings,
since it considers that "[t]here is no contractual obligation stipulated by the Parties for
the resolution of the findings by the Internal Audit to serve as a condition for access to
arbitration jurisdiction” since "neither the text of the arbitration agreement nor the
applicable legislation contains any provision in that regard."3?

In effect, the Respondent's position implies considering that the review of one of the
entities under its supervision, such as Pemex Tri, which the Pemex Internal Audit may at
its discretion elect to perform not only binds the contractor and obligates it to address any
finding that this internal body makes regarding the management of the accounts of the
entity it audits but also represents a procedural presupposition the attention to which is a
sine qua non for the contractor to be able to exercise any action against the public entity.

Although in Minutes CPFG-MIN-TG8-001-2021 of August 4, 2021, Refineria Madero
stated that it would "analyze such findings and report the actions necessary for their
attention, taking into consideration the indications expressed by PEMEX TRI in these
Minutes," the opinion of the majority of the Arbitration Tribunal holds that the foregoing
does not alter a procedural prerequisite that must be exhausted before attempting
arbitration, thus constituting a condition for the admissibility of the claims made by
Refineria Madero, as the Respondent claims.

The language used in the Minutes does not suggest in any way that the Parties intended to
draw attention to the findings of the Internal Audit of Pemex by Refineria Madero as a

310 The Respondent offered Minutes CPFG-MIN-TG8-001-2021 as Annex PTI-D05. However, the Annex
corresponds to the "Minutes of Final Results" issued by the Internal Audit of Pemex on May 27, 2021. These
Minutes were submitted by the Respondent together with its Response to the Request for Arbitration. In the
opinion of the majority of the Arbitration Tribunal, the fact that the Minutes in question were not offered in
accordance with the rules of evidence established by the Arbitration Tribunal in Procedural Order no. 2 does
not prevent them from being taken into account, since the Claimant did not deny the existence and content
of this document.

311 See Respondent's Memorial on Findings and Costs, Sec. 11.

312 See Claimant's Memorial on Findings and Costs, Sec. 50.
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condition precedent to initiate an arbitration, pursuant to Clause Thirty-Four of the
Contract.

Consequently, the fact that Refineria Madero has not addressed the findings of the Internal
Audit as established in Minutes CPFG-MIN-TG8-001-2021 of August 4, 2021 does not
represent an obstacle for the Claimant to demand payment of the balances that were agreed
by the Parties when they prepared the Settlement, since the findings made by Pemex's
Internal Audit regarding such balances do not alter an admissibility condition that prevents
the Arbitration Tribunal from asserting jurisdiction over the present dispute and resolving
the Claimant's claims. In any case, given the close relationship between the admissibility
of the claims of Refineria Madero and the enforceability of the balances in its favor, the
Arbitration Tribunal will elaborate further on this issue and the effects of the results of
Verification VE-006/2020 and Minutes CPFG-MIN- TG8-001-2021 in its analysis of the
merits of the dispute between the Parties.

In the present case, it is evident that the validity of Early Termination or the actions of the
Pemex Internal Audit is not in question, and in any case, the Arbitration Tribunal would
not have the power to assert the validity or invalidity of these actions. In order to resolve
the dispute, and in compliance with its mission, the Arbitration Tribunal is empowered to
determine the scope and effects of these actions in accordance with applicable law, i.e.,
Mexican Federal Law. This is a natural and logical consequence of the arbitrary nature of
a public works contract the regulation and execution of which are necessarily affected by
mandatory rules and administrative acts.

The foregoing does not in any way disrupt or violate the provisions of Article 134 of the
Political Constitution of the United Mexican States,®'® since the Arbitration Tribunal is
obligated to recognize the scope and effects of the acts of the Pemex Internal Audit in
accordance with the applicable rules, and such a norm is in any case directed to the Pemex
Internal Audit and the Respondent, who would have at their disposal the necessary
mechanisms to fulfill the obligations imposed by such a constitutional norm with respect
to the administration of public resources.

By virtue of the foregoing, while it is true that the Arbitration Tribunal does not have
jurisdiction to make a decision on the validity of declarations issued by the Pemex Internal
Audit, it nonetheless has the power to analyze these and determine their effects on the
dispute between the Parties in accordance with the applicable rules.

313 Article 134.- The economic resources available to the Federation, the federal entities, the Municipalities
and the territorial districts of Mexico City shall be administered with efficiency, effectiveness, economy,
transparency and honesty to meet the objectives for which they are intended.
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X. THE MERITS OF THE DISPUTE BETWEEN THE PARTIES
a. Claimant's Position

As a result of the Early Termination and the existence of a balance in favor of Refineria
Madero, the Parties proceeded to sign a settlement as required by applicable regulations
and the Contract itself. However, having agreed to a settlement, Pemex Tri, according to
the facts of the case, has refused to pay the amounts in favor of the Claimant included
therein.

In view of this fact, Refineria Madero argues that: (i) PEMEX TRI was obligated to pay
the amounts referred to in the Settlement; (ii) the RESPONDENT has made no payment in
favor of Refineria Madero; and (iii) there are no legal grounds that permit PEMEX TRI
to ignore its obligations to Refineria Madero or that justify the breach of the Settlement
and the Contract."3!* Such claims from the standpoint of the Claimant are made pursuant
to Articles 1796 of the Federal Civil Code®™ and Clause Four of the Contract.

The Debt indicated by Refineria Madero is detailed in the Settlement which amounts to
MXN 29,029,458.50 (amount in Mexican pesos before taxes) and USD 2,510,867.61
(amount in US dollars before taxes),!® to which the interest accrued from the non-payment
of this Debt should also be included.!’ It is also noted that such amounts have met the
appropriate accounting and tax requirements for their payment as established in the Expert
Accounting Report3!8,

Refineria Madero emphasizes that the debt must be paid within a period of 20 calendar
days from the date on which the corresponding invoices were delivered, as established in
Article 54 of the LOPSRM?®: to date, however, these invoices have not been paid.

Derived from the non-payment of the Debt and in accordance with Clause 4.3 of the

314 See Claimant’s Memorial, Sec. 39.

315 Article 1796 of the Federal Civil Code: "Contracts are improved by mere consent, except those which
must be in a form established by law." "Once they have been improved, they bind the contracting parties not
only to the performance of what has been expressly agreed to but also to the consequences which, according
to their nature, are in conformity with good faith, usage or the law."

816 See Claimant’s Memorial, Sec. 37.
317 See Rejoinder Memorial, Sec. 66.
818 See Claimant’s Memorial, Sec. 43.

319 "Article 54.- [...] Estimates for work performed shall be paid by the agency or entity, in keeping with its
responsibility, within a term not to exceed twenty calendar days, counted from the date on which these have
been authorized by the resident official of the work in question and the contractor has submitted the
corresponding invoice [...]."
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Contract®®, Refineria Madero asserts that to this point, delinquent interest has been
generated due to the lack of payment, which is calculated in accordance with the Revenue
Law32, The calculation of the Debt including the application of accrued interest has been
made in the Expert Accounting Report, which presents two accounting scenarios for the
days: (i) from the date of issuance of the Settlement; and (ii) from the expiration date of
20 days following the payment request®2,

Refineria Madero has presented three accounting expert opinions in which the interest
accrued on the Debt is expressed, considering two scenarios: (a) from the due date of
payment, 20 days after the payment request and (b) from the date of issuance of the
settlement:

a) From the due date of payment, 20 days after the payment request:

Expert Opinion I: There are 538 days in arrears and the interest accrued
(as of October 31, 2022) amounts to USD 765,056.85 and MXN
8,857,508.12. Thus, the total due from PEMEX TRI is USD
3,667,176.75 and MXN 42,457,038.20.3%

Expert Report I1: there are 630 days in arrears and the interest accrued
(as of January 31, 2023) amounts to USD 1,045,198.48 and MXN
12,100,870.76. Thus, the total due from PEMEX TRI is USD
3,947,318.38 and MXN 45,700,400.84.324

Expert Report I11: There are 801 days in arrears and the interest accrued
(as of July 21, 2022) amounts to USD 1,708,549.56 and MXN
19,781,219.34. Thus, the total due from PEMEX TRI is USD
4,610,699.46 and MXN 53,380,749.42.3%

320 See Annex RMT-D-001 Contract, Clause 4.3, Sec. 8. "Form of payment. [In the event of delay or default
in payments by [PEMEX TRI], at [Refineria Madero's] request, it shall pay financial expenses at a rate
equal to that established by the Federal Revenue Law in cases of extension for the payment of tax credits.
These payments shall begin to be issued once the parties have defined the amount to be paid and shall be
calculated on the unpaid amounts, to be computed by calendar days from the date they are determined to
the date on which the amounts are effectively made available to [Refineria Madero]."

321 See Claimant’s Memorial, Secs. 44-46.
822 See Statement of Claim, Sec. 47

323 See Claimant’s Memorial, Secs. 47, 52-54, See Annex RMT-P-001 - Expert Report I, p.55 and its
Annex 5.1.

324 See Memorial in Reply, Secs. 68,71-73; See Annex RMT-P-002 - Expert Report 11, pp. 29 and 30 and
its Annex 7.

325 See Claimant's Memorial on Findings and Costs, Secs. 15, 17-19; See Annex RMT-P-003 - Expert
Report 111, pp. 3 and 4 its Annex 1.

107



348.

349.

350.

Case 1:26-cv-03953 Document 1-2  Filed 05/13/26  Page 110 of 169

b) From the date of issuance of the settlement:

Expert Report I: There are 705 days in arrears and the interest accrued
(as of October 31, 2022) amounts to USD 1,156,505.76 and MXN
13,370,968.59. Thus, the total due from PEMEX TRI is USD
3,667,373.67 and MXN 42,400,427.09.32¢

Expert Report I1: there are 797 days in arrears and the interest accrued
(as of January 31, 2023) amounts to USD 1,470,853.87 and MXN
17,005,311.64. Thus, the total due from PEMEX TRI is USD
3,981,721.78 Dollars and MXN 46,034,770.14.3%

Expert Report I11: There are 968 days in arrears and the interest accrued
(as of July 21, 2022) amounts to USD 2,183,417.26 and MXN
25,243,630.05. Thus, the total due from PEMEX TRI is USD
4,694,285.17 and MXN 54,273,088.55.3%

Likewise, Refineria Madero indicates that, although it presents two scenarios for the
accounting of interest, its position is inclined to calculate interest from the date of the
Settlement.®?® On the other hand, the Claimant reserves the right to revise the
corresponding interest throughout the proceedings until the orders to Pemex Tri in this
arbitration are finalized.

On the other hand, Refineria Madero considers that there is no pending issue regarding the
amounts set forth in the Settlement, since "[i]n the absence of a provision that subjects or
conditions fulfillment of the Settlement to a subsequent review, it must be fulfilled in the
manner established under its own terms."3%

Likewise, Refineria Madero argues that the audit procedure is an administrative procedure
between Pemex Tri and the Internal Audit®! and that such procedure does not imply a
legal interest or standing for Refineria Madero to challenge such procedure,*? since, as

326 See Claimant’s Memorial, Secs. 47,52-54, See Annex RMT-P-001 - Expert Report I, p. 55 and its
Annex 5.2

327 See Memorial in Reply, Secs. 68,71-73; See Annex RMT-P-002 - Expert Report) Il, p. 30 and its
Annex 8.

328 See Claimant's Memorial on Findings and Costs, Secs. 15, 17-19; See Annex RMT-P-003 - Expert
Report 111, p. 4 and its Annex 2.

329 See Claimant’s Memorial, Sec. 48.
330 See Claimant's Memorial on Findings and Costs, Sec. 25.
331 See Claimant's Memorial on Findings and Costs, Sec. 28.

332 See Claimant's Memorial on Findings and Costs, Secs. 30, 38-39.
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mentioned by the Respondent, it is an institution of public order*® and this does not arise
from the scope of the contract, 3** it would thus be inconsistent to stop the payments
established in the Settlement when such procedure in no way affects the payment process.

Regarding the application of article 1814 of the Federal Civil Code® to items "SIX" and
"SEVEN" of the "AGREEMENTS and ACKNOWLEDGEMENTS" contained in the
Settlement,>*® Refineria Madero argued that such article is not applicable since the same
item Six of the Settlement acknowledged the lack of fraud, error, violence or any defect of
agreement in the signing of the Settlement,®* and that "the calculation error, while it can
certainly be rectified, does not imply a review of its grounding or reasoning as is proposed
in the Pemex Tri argument, but would only be revisable in the event that an error in the
calculation of a specific figure appears or that the result of an arithmetic operation is
wrong; and, in view of its characteristics, it only gives rise to rectification of arithmetical
nature (and not a more serious consequence)."3®

Regarding the effects of Minutes CPFG-MIN-TG8-001-2021, Refineria Madero argues
that, firstly, such evidence should not be considered because it does not comply with the
rules for offering evidence;** secondly, assuming without conceding that such evidence
would be admitted, such amounts were never accepted by Refineria Madero and that the
meetings held with Pemex Tri following the notification of the Minutes were for the
purpose of discovering the reasons why Pemex Tri had not made the Settlement
payment.340

b. Respondent's position.

While it is true that the Respondent does not object to the validity of the Settlement and
the amount of the Debt contained therein, the objection raised derives from an audit process
carried out by its Internal Auditor.®*' As a result of this audit, Refineria Madero was

333 See Memorial in Reply, Sec. 11.

334 presentation made by PEMEX TRI during the Hearing, p.14

335 "Article 1814.- A calculation error only gives rise to rectification."
336 See Annex RMT-D-003 - Settlement, p.31

337 See Claimant's Memorial on Findings and Costs, Sec. 56.

338 See Claimant's Memorial on Findings and Costs, Sec. 62.

339 See Claimant's Memorial on Findings and Costs, Sec. 62.

340 See the Claimant's] Memorial on Findings and Costs, Sec. 84.

341 See Respondent’s Counter-Memorial, Sec. 31.
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requested to submit certain documentation®¥2. Following this submission, however, the
Internal Audit identified certain amounts that were improper and others that lacked
justification.34

It should be clarified that the Respondent emphasizes the application of another
disproportionate regime,3**which the Claimant cannot disregard; the Internal Audit which,
as Pemex Tri argues, is a dependency of the Board of Directors of PEMEX through the
Audit Committee and executor of the latter, which within its functions may formulate
requirements to third parties in accordance with Article 177 of the Organic Statute of
Petroleos Mexicanos,®*® among other applicable provisions; it should therefore be
considered as binding on Refineria Madero.>*

A meeting between Refineria Madero and Pemex Tri was recorded in Minutes CPFG-
MIN-TG8-001- 2021,%*" in which they identified the improper amounts and those lacking
justification®*® and agreed to take the necessary steps to settle the amounts noted by the

342 See Annex PTI-D-001 - Document DGTRI-SPI-GP2-046-2021; Counter-Memorial, Sec. 32.

343 By means of Document DGTRI-SPI-GP2-077-2021 Refineria Madero was notified of the findings by the
Internal Audit. Counter-Memorial, Secs. 34-36

344 See Rejoinder Memorial, Sec. 11.

35 Article 177. The Internal Audit shall report to the Board of Directors through the Audit Committee,
serving as the latter’s executorial authority, and shall have, in addition to the functions set forth in Article
54 of the Law, the following functions:

I.- To order and coordinate audits, reviews, verifications and promote consultancies in Pemex, its Subsidiary
Productive Enterprises and, as the case may be, Subsidiary Enterprises;

I1.- To formulate information and documentation requirements for the fulfillment of its functions vis-a-vis
the areas of Pemex, its Subsidiary Productive Enterprises and, as the case may be, Subsidiary Enterprises,
as well as to the agencies and entities of the Federal Public Administration, autonomous bodies and public
trusts and third parties:

I11.- To oversee the attention to the findings and recommendations derived from audits, reviews, verifications
and other participations of the Internal Audit;

(.)
346 See Respondent'sMemorial of Findings and Statements of Costs , Secs. 26-28.
347 See Counter-Memorial, Secs. 37-38; Annex PTI-D-005 - Document CPFG-MIN-TG8-001-2021.

348 In Foreign Currency USD: Improper amount of USD 192,767.88 and amount of USD 58,902.93 lacking
justification.

In Mexican pesos MXN: Improper amount of MXN 114,467.29 and Amount of MXN 14,963,531.08 lacking
justification
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Internal Audit.®*® The following is an excerpt from the Minutes describing Refineria
Madero's performance:

"I) Receives the information corresponding to the findings made by
the AI/DTI as final results of the Verification Number VE/006.2020
for Contract no. ROPL00713P, which involve the various amounts
identified in the present Minutes as not applicable and lacking
justification; likewise, indicates that it will perform an analysis of
these findings and will communicate regarding the actions that must
be taken in attention to these, taking into consideration the indications
made by PEMEX TRI in these Minutes no. CPFG-MIN-TG8-001-
2021."

Pemex Tri points out that, despite the existence of Minutes CPFG-MJN-TG8-001-2021
and meetings regarding the findings of the Internal Audit "without any explanation,
[Refineria Madero] chose to interrupt this process prematurely, thus preventing the
attention and resolution of the amounts observed by the Internal Audit,"**° and therefore
the Respondent claims that Refineria Madero has not carried out any analysis or applied
the necessary measures to address these. !

Pemex Tri maintains that it cannot proceed with any payment in accordance with Clauses
Four®?2 and Forty-one®*® of the Contract, until Refineria Madero provides the necessary

349 See Counter-Memorial, Sec. 39.

"During the months from September 2021 to December 2021, Refineria Madero TAMAULIPAS, S.AP.1,,
DE C. V. carried out a process of review, documentation and concession with PEMEX TRANSFORMACION
INDUSTRIAL to settle the amounts observed by the Internal Audit (...)"

350 See Respondent’s Counter-Memorial, Sec. 39.
%1 See Rejoinder Memorial, Sec. 39.
%2 See Respondent’s Counter-Memorial, Sec. 41.

"In the event of delay or default in payments on the part of PEMEX REFINACION, at the request of the
contractor, it must pay financial expenses at a rate equal to that established by the Federal Revenue Law in
cases of extension for the payment of tax credits. These payments shall begin to be issued once the parties
have defined the amount to be paid and shall be calculated on the amounts not paid, and shall be computed
by calendar days from the date they are determined to the date on which the amounts are effectively placed
at the disposal of the contractor.”

353 See Rejoinder Memorial, Sec. 24; Annex RMT-D-001 - Contract, CLAUSE FORTY-ONE. SOURCES
OF FINANCING": (...). "PEMEX REFINACION shall not be obligated to process the payment of its
invoice(s) if the CONTRACTOR unjustifiably fails to deliver the Documentation Required by the
corresponding Financing Sources. Likewise, the CONTRACTOR accepts that, for certain cases, the
Documentation Required by the Financing Sources must be delivered to the entity (Banking Agency, Export
Credit Agency, Corporate Finance Department, etc.) that PEMEX REFINACION may indicate in good
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documentation to support the amount requested, which it was unable to complete due to
the interruption of the negotiation process.®** Pemex Tri reiterated its request in several
emails for information in order to comply with the Audit's findings.**® Likewise, the
Respondent refers to Articles 1814 and 2190 of the Federal Civil Code,*® based upon
which it argues that Refineria Madero at no time presented technical reasons or
documentation to prove or support the amounts identified by the Internal Audits—3°"that
is, the alleged Debt was never quantified, and even if it had been, it is not enforceable.

On the other hand, Pemex Tri additionally argues that the calculation of the interest accrued
on account of the balances in favor for the days that have elapsed without such payment
having been rendered was made incorrectly, since the computation of the monthly rate
referred to in the Federal Income Law for annual updating is erroneous®® due to its failure
to take into account that such Law provides for a monthly interest rate, but not an annual
one, as erroneously calculated by the Refineria Madero expert.>*°

c. Analysis of the Arbitration Tribunal

I. The effects of the results of Verification VE-006/2020 with respect to
the enforceability of the amounts set forth in the Settlement

Pemex Tri considers that if Refineria Madero "fails to settle those matters classified by the
Internal Audit of PETROLEOS MEXICANOS as ‘improper' (or requiring adjustment) or
those found to be ‘lacking justification' (or requiring documentation to establish their
applicability) under the disproportionate regime that has been substantiated, the asserted
claims would not qualify for consideration as 'enforceable debts' under terms of Article
2190 of the Federal Civil Code..."3%

For its part, Refineria Madero argues that, while the Internal Audit may conduct audits,
reviews and verifications and even request documentation and information from Pemex,

time."
354 See Claimant's Memorial on Findings and Costs, Sec. 151,
35 See Rejoinder Memorial, Sec. 27-38.

36 Article 1814 of the CCF: "The calculation error only results in rectification." Article 2190 of the CCF:
"A debt is defined as due and payable when the payment of it cannot be refused in accordance with the law."

37 See Rejoinder Memorial, Sec. 25.
358 See Rejoinder Memorial, Secs. 40-77.
39 See Claimant's Memorial on Findings and Costs, Secs. 43-49.

360 see Rejoinder Memorial, footnote 55, page 30.
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its subsidiaries and third parties, such power neither extends to nor binds the Claimant.*
This understanding of the scope of the powers of the Pemex Internal Audit is reflected in
Article 52 of the Pemex Law, which establishes that it "shall report to the Board of
Directors [of Pemex] through its Audit Committee and shall serve as the latter’s
executorial authority. It shall act in accordance with the policies determined by the Audit
Committee and shall be in charge of periodically reviewing, through the audit procedures
determined, to ensure that the policies, standards and controls established by the Board
of Directors for the proper operation of Petroleos Mexicanos, its subsidiary productive
enterprises and, if applicable, affiliated companies, are adequately applied, as well as
verifying the proper operation of the internal control system."

The Internal Audit Guidelines applicable to Petréleos Mexicanos, its Subsidiary
Productive Enterprises and Subsidiaries specify the scope of Internal Audit activities,
which include "Audits, Reviews and Verifications, preferably focused on business
processes, or by area, subject, item, line of business, project, asset or function, shall be
developed by conducting objective examinations of evidence and Substantive or
Compliance Tests, with the purpose of providing independent evaluations through the
CAUD to CAPEMEX, management and third parties, on the improvement of Corporate
Governance processes, Risk Management and Internal Control of Pemex and its
companies. "2

The team in charge of the audit "shall report this to the area where the service was
performed of the preliminary results, presenting the findings together with any
corresponding corrective and preventive recommendations, so that pertinent explanations
may be made for the purpose of presenting the documentation to clarify the preliminary
findings or providing the relevant details." Subsequently, the definitive findings are
presented at the concluding meeting of the audit or review and are notarized through the
signing of the finding certificate. Finally, the Head of the Receiving Area of the Internal
Audit Service and those who sign the report of findings shall have a maximum of 30
working days in which to address recommendations.3%®

Based upon the foregoing, the majority of the Arbitration Tribunal considers that the
results of the audits are in the nature of recommendations addressed to the public servants
or employees of the area where the service was performed, but not to the contractor.
Consequently, the Results of the Internal Audit Verification VE-006/2020 have the nature
of recommendations, which lack the scope of declaring without effect what was agreed by
both Parties in the Settlement.

The review by the Internal Audit cannot generate legal effects on the agreements set forth

31 See Claimant's Memorial on Findings and Costs, Secs. 28 to 30.
362 See Annex PTLL-022, p. 7.
363 See Annex PTI-L-022, p. 14.
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in the Settlement due not only to inter alios acta but also because Pemex's Internal Audit
lacks the authority to alter or void such an act. In addition, the recommendation made by
the Pemex Internal Audit regarding the amounts that Pemex Tri recognized in favor of
Refineria Madero and the manner in which these were determined do not constitute a
recommendation directed to Refineria Madero but rather to Pemex Tri, which is the entity
that is subject to review by its own comptroller.

On the other hand, pursuant to clause Forty-one of the Contract, "Sources of Financing,"
the Claimant acknowledged that Pemex, its Subsidiary Agencies or any financial entity
and/or affiliate that it may designate for such purpose, could make use of resources from
the financing in order to finance the payments under the Contract. Likewise, Refineria
Madero was obligated to inform its suppliers and/or subcontractors in a timely manner
concerning the essential conditions related to the Documentation Required by the
Financing Sources, in order to guarantee compliance with the provisions of this clause.
This clause also provides that the contractor is obligated to deliver to the area responsible
for Pemex Tri's Financing whatever relevant Documentation Required by the Sources of
Financing (documents) may exist.

Following the payment requirement notification communicated by Refineria Madero to
Pemex Tri, on April 29, 2021, the Sub-Directorate of Industrial Projects of the General
Directorate of Pemex Tri, by means of Document DGTRI-SPLGP2-046-2021,3%
instructed Refineria Madero that, in order to proceed with the required payment, it should
deliver: (i) the originals of the authorized estimates, (ii) the proofs of follow-up of the
required documentation, in accordance with the Forty-first clause "sources of financing"
of the Contract and (iii) a copy of the letter with which the bank account data is revised.

Refineria Madero delivered to Pemex Tri the requested documentation by means of
communication RMT-DGTRI-DPROY-SPI-ROM-TGM-0020 dated July 1, 2021.3%® In
particular, the Claimant submitted the "Proof of Documentation Compliance" dated June
29, 2021 issued by the Financing Module of Pemex Tri for Estimates nos. 1IEUSD, 06ACI-
PI M.N., 07ACI-Pl USD, 15EM.N.,41-P1 USD, GNR-01 USD and GNR- 02 M.N. The
following legend appears on each of these documents:

"It is reported that this area has carried out the preliminary review of
the Documentation Required by the corresponding Financing Sources.

The Documentation provided by the Contractor/Supplier is subject to
detailed review by the Financing Module, the Corporate Finance
Department of Petroleos Mexicanos, the Export Credit Agencies (ECA's)
and/or the corresponding Banking Agency, for which reason, if

364 See Annex PT1-D-001- Document DGTRI-SPI-GP2-046-2021.
365 See Annex PT1-D-002-Communication RMT-DGTRI-DPROY-SPI-ROM-TGM-0020.
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necessary, modifications, corrections or additions to these may be
requested.”

In the opinion of the majority of the Arbitration Tribunal, the foregoing constitutes
evidence that Clause Forty-one of the Contract refers to the Pemex Corporate Management
Financing Module and other documents that may be relevant, but not to the Pemex Internal
Audit. In any event, despite the fact that Refineria Madero delivered information at Pemex
Tri's request, the latter did not pay the balances in favor of the Claimant, even though this
action was a requirement for its payment, as is evidenced by Pemex Tri's acknowledgement
of the balance owed and its proper inclusion at the time of preparing the Settlement, as
well as the commitment it assumed to manage its payment to Refineria Madero in
accordance with the terms of the Contract.

The fact that Minutes CPFG-MIN-TG8-001-2021 state that Refineria Madero received the
results of Verification VE-006/2020 carried out by the Internal Audit of Pemex to the
Respondent's files, and that it has indicated "...that it will analyze such findings and will
communicate regarding the actions that are necessary to address these, taking into
consideration the indications expressed by PEMEX TRI in these Minutes no. CPFG-MIN-
TG8-001-2021" does not invalidate the Settlement, nor does it have the consequence that
the amounts set forth therein in favor of the Claimant are unenforceable against the
Respondent, since such statements do not imply a waiver by Refineria Madero of its
collection rights under the Settlement. In this regard, Refineria Madero stated that it agreed
to meet with Pemex Tri because it sought in good faith to understand the reason why the
Claimant "refused to make the payment or honor the businesslike practice of maintaining
a channel of communication with the entity."3%®

Likewise, the Claimant noted that Article 54 of the Petr6leos Mexicanos Law "lists the
functions of the Internal Audit, and in none of its fourteen functions does it mention or
consider that the Internal Audit has the power to carry out a procedure to subject
settlement payments to its approval, to review or audit any private entities, to subject
private entities to its internal procedures or to any of the issues that PEMEX TRI now
seeks to assert."¢

Finally, the Claimant points out that "[t]here is no contractual obligation stipulated by the
Parties that the resolution of findings by the Internal Audit should serve as a condition for
access to arbitral jurisdiction. This is so because neither the text of the arbitration
agreement nor the applicable law contains any provision to that effect.®® The majority of
the Arbitration Tribunal agrees with the Claimant's position, since there is in any event no
contractual or legal basis to conclude that the participation of Refineria Madero in

366 See Memorial in Reply, Sec. 61.
37 See Claimant's Memorial on Findings and Costs, Sec. 34.

368 See Refineria Madero Memorial of Findings, Sec. 50.
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attending to the findings of the Pemex Internal Audit constituted either a modification of
Pemex Tri's obligation to pay the balances to Refineria Madero pursuant to the Settlement
or a clear and precise waiver of the terms of the rights derived therefrom.®

In this sense, and in application of the principle of legality, the powers of the authorities
cannot be interpreted broadly but instead restrictively and in accordance with the law, so
that in this case, this interpretation would only serve to empower the Internal Audit of
Pemex to request information from Refineria Madero without it being formally part of the
audit; nor, as the Claimant maintains, would it result in a legitimate or legal interest arising
in its favor against the actions of the Pemex Internal Audit3’

The subsequent review by the Pemex Internal Audit does not have the effect of modifying
or invalidating the agreements reached in the settlement, since not only does it lack such
attribution, but the review it carried out has no effect vis-a-vis Refineria Madero; nor is it
binding in any way, being binding and effective solely for Pemex Tri and its relevant sector
officials in accordance with the Pemex Law and the Internal Audit Guidelines applicable
to Pemex, its Subsidiaries and Affiliated Companies.

Given that the Settlement is the result of the concurrence of wills of the Parties that is
binding on both of them, the review by the Pemex Internal Audit of the processes and
actions of Pemex Tri in relation to the Contract cannot unilaterally annul or modify an
agreement of wills that has been freely reached by the Parties. Any dispute regarding the
enforceability of the amounts or items set forth in the Settlement must be resolved through
the dispute resolution mechanisms agreed to in the Contract, such as arbitration, in which
the audit findings could be asserted in order to modify or void the Settlement, a procedure
in which Refineria Madero should necessarily participate to ensure a full opportunity to
present its case.

The settlement has binding legal effects, including the extinguishment of the contractual
obligations of the parties once it has been signed. It is normal in practice for the settlement
to expressly include a waiver of future claims for the payment of amounts under the
contract, but even if it does not contain an express waiver in that sense, this does not detract
from its conclusive effects 3 since, according to the applicable regulations, once the
parties establish the settlement, only the actions deriving therefrom remain, such as the

369 According to Article 7 of the Federal Civil Code, a waiver of rights does not produce any effect if it is
not made in clear and precise terms, thus leaving no doubt as to the right being waived.

370 gee Refineria Madero Memorial of Findings, Secs. 38 and 39.

371 Although the Settlement does not contain an express waiver by the Parties, they declared in the
"Agreements and Acknowledgments" chapter (Seven) that "by mutual agreement, there are no other
Balances in Favor and Against either of the Parties beyond those stated in this document, and once the final
balances in favor of the Contractor are settled, [...] the Parties will proceed to notarize the Administrative
Act of Extinguishment of Rights and Obligations of the Contract referred to in Clause Two" of the Contract.
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action for payment brought by Refineria Madero in this arbitration.

In conclusion, the Results of Internal Audit Verification VE-006 2020 cannot have legal
effects on the Settlement, which, as a contractual and binding document for the Parties,
must be respected under its terms, and any dispute related to it must be resolved through
the corresponding mechanisms.

The majority of the Arbitration Tribunal recognizes that Pemex Tri is subject to a special
regime to which Pemex Tri is subject, which includes the verifications and reviews
periodically performed by the Pemex Internal Auditor. However, the relationship between
Pemex Tri and Pemex's Internal Auditor is unrelated to that between the Parties under the
Contract, and its review and control powers are limited to findings and recommendations
directed to Pemex and its subsidiaries; accordingly, these affect only the sphere of its
public officers or employees of the corresponding sector.

In any case, Pemex' s Internal Auditor does not have the authority to intervene in the
contracts entered into by Pemex or its subsidiaries, such as Pemex Tri, much less to modify
or otherwise annul or substitute the agreements validly reached by any of the agencies or
subsidiaries with any private contractor. In view of the foregoing, it is clear that, under
Mexican law (civil, trade and administrative), it is not feasible to conclude that the
Settlement may be freely modified by one Party, let alone by a non-party to the Contract.
This was determined by the Plenary of the Supreme Court of Justice of the Nation in the
criteria "THE FEDERAL SUPREME AUDITOR, WHEN CONDUCTING ORDINARY
AUDIT OF PUBLIC ACCOUNTS, MAY NOT DICTATE THE VALIDITY OR
INVALIDITY OF THE AUDITED ACTS"¥? and "THE FEDERAL SUPREME
AUDITOR’S ORDINARY AUDIT POWERS ARE LIMITED TO THE FINANCIAL
MANAGEMENT OF THE AUDITED ENTITY,"3” applicable by analogy to the present
case.

Given that the findings of the Pemex Internal Audit neither invalidate the obligations
assumed by the Parties under the Contract nor leave without effect the consent granted by
Pemex Tri regarding the balances in favor of Refineria Madero in the context of
adjustments made in the course of preparing the Settlement, such findings do not prevent
the Arbitration Tribunal from analyzing and resolving the dispute between the Parties.

Not only this, but the findings of the Pemex Internal Audit fail to identify a
disproportionate clause in the context of either the Contract in favor of Pemex Tri or
regulations applicable to it that would be sufficiently consequential to allow Pemex Tri to
avoid fulfillment of its obligation to pay Refineria Madero the balances agreed to in the
Settlement prepared by the Parties on November 25, 2020. In this regard, the majority of

372 See Annex RMT-L-014.
373 See Annex RMT-L-015.
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the Arbitration Tribunal considers that, within the scope of its competence, the findings of
the Pemex Internal Audit do not affect the enforceability of the balances in favor as these
are specified in the Settlement.3"*

ii. The credit balances contained in the settlement are enforceable.

Throughout the arbitration, neither Party has objected to the process of elaboration or
validity of the Settlement itself, so there is no dispute between the Parties as to the
Settlement’s validity as such.

In this regard, although the Tribunal recognizes the extraordinary nature of the regime to
which Pemex Tri is subordinated, the fact is that, as far as this arbitration is concerned, the
Pemex Internal Audit lacks the power to annul or modify any agreement validly reached
by any of Pemex’s dependent agencies or subsidiaries. Its recommendations are directed
to Pemex Tri but not to Refineria Madero.

The fact that Refineria Madero has collaborated with Pemex Tri in reviewing the
requirements formulated by the Pemex Internal Audit in connection with the amounts of
items that Pemex Tri acknowledged owing is of no consequence with respect to its
enforceability to the extent that Refineria Madero’s conduct, supporting Pemex Tri in a
review of the findings of the Pemex Internal Audit, does not imply a mutual understanding
of the Parties with respect to the effects of its findings on the enforceability of the
Settlement, nor does it reveal any intention of the Parties to modify the terms of the
Contract or the Settlement.

According to the interpretation of the First Chamber of the SCIN on the nature of the
Settlement, this must be considered as an "economic and legal adjustment of all the items
of the contract for which an imbalance may remain at the termination of the contract,"3">—
in other words, any modification to the Settlement will be understood to be covered by the
section of the Twelfth Clause of the Contract and must therefore be made by means of a
modification agreement.

In any case, had the Parties intended to modify the terms of the Contract, including the
terms related to the payment of the agreed-upon amounts in favor of Refineria Madero in
the Settlement, they would have been obligated to execute a modification agreement
pursuant to the terms of Clause Twelve of the Contract.

374 Although the findings and recommendations of the Pemex Internal Audit are addressed to the public
servants and employees of the audited sector and do not affect the validity of the audited acts as these relate
to matters that are the subject of an arbitration agreement, such as the settlement prepared by agreement of
the parties, these findings and recommendations could serve as a basis for the audited entities to combat them
by bringing main claims or counterclaims actions in the arbitration proceedings.

375 See Direct Protection Order under Review 393/2016, p. 42.
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Indeed, in accordance with that clause, “[w]hen the needs of the Project or Contract so
require, the Parties may agree on modifications to this Contract in accordance with the
following: 1. By means of a modification agreement signed by the legal representatives of
the parties in the case of: a. The contractual terms relating to remuneration and the
mechanisms for their adjustment, b. The terms relating to object, amount and term [...]"

In this sense, Minutes CPFG-MIN-TG8-001-2021 do not contain elements favorable to
concluding that the Parties decided to modify the balance in favor of Refineria Madero that
was set forth by the Parties by mutual agreement in the Settlement; nor to be found there
are terms related to its payment by Pemex Tri, but only statements for the record that
Refineria Madero offered to carry out "[...] an analysis of such findings and will
communicate regarding the actions necessary for their attention™ and thus collaborate with
Pemex Tri so that the latter could address the findings of the Pemex Internal Audit.

However, the Parties did not modify the Settlement or Clauses 4.3%"® and Forty-one,3" in
the first place because the Parties agreed on an amount to be paid that has never been
modified; and also because neither the analysis of the findings of the Pemex Internal Audit
nor the delivery of additional documentation conditions in any way the payment of the
Settlement or modifies the terms under which it was agreed to by the Parties.

On the other hand, the findings of the Pemex Internal Audit do not revise the scenario of
Article 1814 of the Federal Civil Code,*"® since this provision refers to calculation errors.
These observations do not refer to calculation errors, and in any case, if this were the case,
it would only give rise to the rectification of the error.

In conclusion, the majority of the Arbitration Tribunal recognizes the extraordinary nature
of the special regime to which Pemex Tri is subordinated, particularly noting the audits
and reviews periodically carried out by Pemex's Internal Auditor. However, the

376 See Counter-Memorial, Sec. 41.

"In the event of delay or default in payments by PEMEX REFINACIONG6 , at the request of the contractor,
it must pay financial expenses at a rate equal to that established by the Federal Revenue Law in cases of
extension for the payment of tax credits. These payments will begin to be made once the parties have defined
the amount to be paid67 and will be calculated on the unpaid amounts, to be computed by calendar days
from the date they are determined68 to the date on which the amounts are effectively made available to the
contractor."

377 See Annex RMT-D-001 Contract, CLAUSE FORTY-ONE. SOURCES OF FINANCING": (...).
"PEMEX REFINACION shall not be obligated to process the payment of its invoice(s) if the
CONTRACTOR unjustifiably fails to deliver the Documentation Required by the corresponding Financing
Sources. Likewise, the CONTRACTOR accepts that, for certain cases, the Documentation Required by the
Financing Sources must be delivered to the entity (Banking Agency, Export Credit Agency, Corporate
Finance Department, etc.) that PEMEX REFINACION may indicate in good time." Cited in Rejoinder
Memorial, Sec. 24.

378 Article 1814.- A calculation error only gives rise to rectification.
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relationship between Pemex Tri and the Internal Audit of Pemex is unrelated to the
contractual relationship that exists between the Parties under the Contract, and except for
its powers of review and control with respect to the resources assigned to Pemex Tri that
result in recommendations directed to Pemex and/or its subsidiaries, these solely affect the
sphere of the officers or agencies that are subject to it and do not extend to the contractors
that enter into contracts with them.

Pemex's Internal Auditor does not have the authority to modify or otherwise annul or
replace agreements validly reached by any of the agencies or subsidiaries with any private
contractor. In any case, and in light of the circumstances, it is clear that, in accordance with
the applicable regulations, it is not feasible to reach the conclusion that the Settlement may
be freely modified or invalidated by one of the Parties, much less by a third party outside
the Contract. Therefore, for the majority of the Arbitration Tribunal, there are no factors
to conclude that the result of the review made by the Pemex Internal Audit and its findings
regarding the balance agreed to in favor of Refineria Madero, as well as the attention to
such findings by Pemex Tri have been transformed into a procedural requirement that must
be exhausted prior to attempts at arbitration or that would in any other way cause the
payment of the balance in favor of Refineria Madero to be affected by or conditional to the
Claimant's attention to the findings. Therefore, in the absence of a modification agreement
entered into by the Parties pursuant to Clause Twelve of the Contract for the purpose of
altering what was agreed to by the Parties in the Settlement, the findings of the Pemex
Internal Audit do not negate the obligation of Pemex Tri to pay the balance under the terms
agreed to in the Settlement, leaving enforceable the amounts settled therein pursuant to
what was agreed to by the Parties and what is resolved in this Final Award.

iii.  Pemex Tri failed to fulfill its payment obligation

Refineria Madero is seeking payment of the balance in its favor set forth in the Settlement,
which derives from unpaid estimates and other items included in the Contract, the amount
of which Pemex Tri acknowledged it owed and agreed to pay in terms of Clause Four of
the Contract. Thus, since this is a liquid and enforceable amount that Pemex Tri
acknowledged owing in view of its coverage by the respective Settlement estimates, which
are duly signed and approved in this event by both parties with respect to these Balances
in Favor" of Refineria Madero, Pemex Tri had the burden of proving, at the appropriate
moment in the proceeding, that it had paid the debt to Refineria Madero or, should it be
the case, establishing that the debt is less than the amount claimed by Refineria Madero or
lodging any other exception to fulfillment of the obligation demand, since there is no other
way that it could contradict or nullify the presumption of the right of Refineria Madero to
receive payment of the amounts settled by common agreement of both Parties.

In this sense, in order to proceed, collection actions must meet the following elements: (i)
the existence of the payment obligation; (ii) its enforceability; and (iii) the default of the
obligor. Pursuant to Clause 4.3 of the Contract, payments shall be made within 20 calendar
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days following the authorization of the invoice.

The existence of the payment obligation and its enforceability is fully demonstrated since,
in the section related to the "Agreements and Acknowledgment,” the Parties expressly
stated that Refineria Madero has "balances in Favor for the amounts of USD 2,510,867.61
(two million five hundred ten thousand eight hundred sixty-seven and 61/100 US dollars)
and MXN 29,029,458.50. (Twenty-nine million twenty-nine thousand four hundred fifty-
eight and 50/100 Mexican pesos), which are supported by the respective estimates of
settlement, which have been duly signed and approved in this event by both parties; with
respect to these Balances in Favor of [Refineria Madero], Pemex Tri shall proceed to
carry out the corresponding actions in order to pay these under the terms of clause FOUR.-
REMUNERATION of the CONTRACT itself."

In this regard, the amounts contained in the Settlement were supported by several estimates
submitted by Refineria Madero for the express purpose of reconciliation and approval by
Pemex Tri. These estimates were recognized as appropriate, and the corresponding amount
was therefore set forth in the Settlement which, having been signed by the representatives
of both Parties, establish an acknowledgement of the debt by the signing Pemex Tri
officials that is sufficient for the majority of the Arbitration Tribunal to justify both the
existence of the obligation of payment as well as Pemex Tri’s responsibility for its
enforcement.

In connection with the foregoing, despite the issue having been addressed in this Award,
the fact that the Pemex Internal Audit conducted a review of the items contained in the
Settlement does not represent an obstacle, nor does it modify the Respondent's express
consent with respect to the amounts owed to Refineria Madero since, while it has been
determined that most of the items to be settled were improper, the audit does not alter or
invalidate the agreements set forth in the Settlement.

Finally, the breach of the payment obligation by Pemex Tri is demonstrated not only by
the evidence provided by the Parties to the proceeding, but also by Pemex Tri's own
statement in the sense of not having made the payment, which implies an acknowledgment
by the Respondent of having breached the obligations it assumed in the Settlement.

As a consequence of the foregoing, in view of the merits of the action filed, due to the non-
fulfillment by Pemex Tri of its obligation to pay the agreed-upon balance in favor of
Refineria Madero, Pemex Tri must be ordered to pay Refineria Madero the balance in its
favor as specified in the Settlement.

The Settlement was jointly prepared by the Parties on November 25, 2020. In it, the Parties
recognized a balance in favor of Refineria Madero in the amount of USD 2,510,867.61 and
MXN 29,029,458.50. This express acknowledgment has as a consequence that the
payment of the balances in favor was due as of this date, and in any case, on April 20, 2021
Refineria Madero required Pemex Tri to pay the amounts established in the Settlement,
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exhibiting the invoices containing therein the acknowledged balances in favor.
Consequently, since the payment obligation exists and is enforceable, the collection action
asserted by the Claimant is appropriate.

iv.  Notarization of the Minutes of Extinguishment of Rights and
Obligations

In its Memorial of Findings, Refineria Madero states that "in order to achieve conclusion
of the dispute and the Contract in a total and definitive manner, REFINERIA MADERO
reiterates to the Arbitration Tribunal its request to declare and order PEMEX TRI to carry
out, once the payment of the amounts to which REFINERIA MADERQO is entitled has been
settled, the notarization of the corresponding minutes of extinguishment of rights and
obligations™ since only in that way could it "be considered that there is no pending matter
to take place in relation to the Contract and/or the Settlement."3’® In view of the foregoing,
the Claimant requests the Arbitration Tribunal to declare that "once the liquidation of the
final balances in favor of Refineria Madero is completed, in accordance with the Contract
and the Settlement, Pemex Tri is required to notarize the Act of Extinguishment of Rights
and Obligations."*® In none of its Memorials does Pemex Tri expressly refer to this claim.

In the Second Clause of the Contract,®! the Parties agreed that the term of the Contract
would begin as of the date of its signing and would conclude upon the notarization of the
legal act through which the rights and obligations of the Parties are extinguished in their
entirety.

On the other hand, in the Seventh Agreement and Acknowledgement®®? included in the
Settlement, the Parties established that once the final balances in favor of the Contractor
indicated in Section V1.3 were settled, the Parties agreed to proceed with the notarization
of an Administrative Act of Extinguishment of Rights and Obligations of the Contract,
referred to in Clause Two.

In accordance with what was agreed upon between the Parties both in both the Contract
and the Settlement, once Pemex Tri has settled the balance in favor of Refineria Madero
claimed in this arbitration, the Parties are obligated to notarize the legal act through which
the rights and obligations of the Parties are extinguished in their entirety.383

379 See Claimant's Memorial on Findings and Costs, Sec. 13.

380 See Claimant's Memorial on Findings and Costs, Sec. 108 (E).
381 Clause Two of the Contract

32 Seventh Agreement and Acknowledgment.

383 In this regard, Article 172 of the RLOPSRM establishes that the "administrative act that terminates the
rights and obligations shall form part of the contract and must contain," among other things, "the statement
of the parties that there are no outstanding debts and, therefore, that the obligations generated by the
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In its Memorial of Findings, Refineria Madero requests the Arbitration Tribunal to declare
that "once the liquidation of the final balances in favor of Refineria Madero is completed
in accordance with the Contract and the Settlement, Pemex Tri is required to notarize the
Act of Extinguishment of Rights and Obligations.3

It is important to note that in accordance with Article 172 of the RLOPSRM, the
administrative act that terminates the rights and obligations is part of the contract and must
be prepared jointly by the public agency or entity and the contractor. Among the minimum
elements that must be included is "the manifestation of the parties that there are no
outstanding debts and, therefore, that the obligations generated by the respective contract
are terminated, without recourse to further claim, and that the corresponding guarantees
may therefore be canceled.”

And, although in this case it would seem that it would not make any practical or legal sense
for the Parties to prepare the Administrative Act of Extinguishment of Rights and
Obligations of the Contract, to the extent that both the statement referred to in the previous
paragraph in relation to the non-existence of outstanding debts between the Parties except
those expressly acknowledged and agreed to by the Parties and the cancellation of the
corresponding guarantees by Pemex Tri were addressed and are specifically included in
the Settlement, it is certain that the Parties expressly indicated that, following the
liquidation of the balances in favor of Refineria Madero, they would proceed to the
notarization of the Administrative Act of Extinguishment of Rights and Obligations of the
Contract in accordance with Clause Two of the Contract.

Indeed, at the time of signing the Settlement, the Parties agreed that "all Performance and
Advance Payment Guarantees derived from Clause Nine of the Contract [...], which have
not been released by [Pemex Tri] shall be deemed released so that [Refineria Madero]
may proceed with their cancellation."®® Likewise, the Parties also stated "by mutual
agreement, that there are no Balances in Favor and against any of the Parties other than
those stated in the present document,” which are precisely the requirements that such
Extinguishing Minutes must contain.

However, it is also true that the Parties agreed that "once the liquidation of the final
balances in favor of [Refineria Madero] is carried out, the Parties will proceed to notarize
the Administrative Act of Extinguishment of Rights and Obligations of the Contract

respective contract are terminated without recourse to any further claim, for which reason the corresponding
guarantees may be canceled.” From the foregoing, it follows that the administrative record is a legal act
prepared jointly by the parties that is part of the contract, and therefore, it cannot be considered as an
administrative act.

384 See Claimant's Memorial on Findings and Costs, Sec. 108 (E).

385 View Settlements, Agreements and Acknowledgments (Fifth)
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[...],"3% therefore, in accordance with what was agreed by both, especially considering that
they did not expressly state their will to terminate their contractual obligations under the
terms of the applicable regulations, the Parties must fulfill their obligation under Clause
Two of the Contract, which subjects the term of the Contract to the date on which "the
legal act is notarized through which the rights and obligations of the Parties are
extinguished in their entirety."

In this regard, the Administrative Manual of General Application in the Matter of Public
Works and Related Services provides that, "[i]n the scenario where, as a result of the
settlement, there are balances in favor of or against any of the parties and such balances
have been settled within fifteen calendar days following the signing of the settlement, the
latter may also be used as the administrative act that extinguishes the rights and
obligations of the parties to the contract, provided that a statement signed by the parties
is added to the corresponding settlement stating that there are no other debts, and
therefore their rights and obligations generated by the respective contract are terminated,
without recourse to any further claim."3¥” The foregoing implies that in this scenario, the
administrative act does not require any further formality beyond the addition of a statement
signed by the parties to the settlement.

In accordance with the foregoing, no provision exists in either the Contract or the
applicable regulations that empowers the public entity or agency to prepare the
administrative record without the participation of the contractor, and thus it cannot be
considered as an administrative act, since it is clear that it does not derive from a
disproportionate power in favor of the entity but rather from an obligation of both parties
and must necessarily be prepared with the consensus of the private party.

Consequently, the majority of the Arbitration Tribunal considers that there is no
impediment for it to reach a decision on the validity of this benefit in the present arbitration,
since it is a bilateral act executed within the framework of the public works contract, and
not an administrative act.

Pursuant to what was agreed upon by the Parties both in the Contract and in the Settlement,
the majority of the Arbitration Tribunal determines that once Pemex Tri settles the final
balances in favor of Refineria Madero set forth in the Settlement and claimed in the present
arbitration, the Parties must notarize the legal act through which the rights and obligations
of the Parties are fully extinguished, in accordance with Clause Two of the Contract and
what was stipulated by them in the Settlement.

V. Financial Expenses or Interest

386 1bid., (Seventh)

37 See Administrative Manual of General Application in the Matter of Public Works and Related
Services, pp. 73 and 74.
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Refineria Madero requests the Arbitration Tribunal to order Pemex Tri to pay the interest
caused by the non-payment of the amounts that were determined in favor of the Claimant
in the Settlement,®® in accordance with Clause Four (4.3) of the Contract in which the
Parties agreed that in the cases of delay or default in the payments by Pemex Tri, the latter
should pay financial expenses according to a rate that would be the one established by the
Federal Revenue Law, which according to the Accounting Opinions I, Il and 111, is 0.98%
monthly for the corresponding fiscal years (2020, 2021 and 2022).%%° The Claimant also
requested the revision of the amounts claimed for interest "as these continue to accrue
until" the payment of the balances in favor occurs."3%

For its part, Pemex Tri considers that since the amounts observed by Pemex's Internal
Audit have not been settled due to causes attributable to the Claimant, "to date, the liquid
amount has not been defined, nor has it been determined how the item of any financial
expenses would be applied. 3

In the "Definitions” section of the Contract, the Parties defined the concept of Financial
Expenses as "the interest payable by any of the Parties in the cases specifically indicated
in the Contract, which will be calculated at a rate equal to that established by the Federal
Revenue Law in cases of extension for the payment of tax credits."

In the same sense, Clause Four (4.3) of the Contract establishes that "In the event of delay
or default in payments by [Pemex Tri], at the request of [Refineria Madero], it shall pay
financial expenses at a rate equal to that established by the Federal Revenue Law in cases
of extension for the payment of tax credits. These payments will begin to be made once the
parties have defined the amount to be paid and will be calculated on the unpaid amounts,
to be computed by calendar days from the date they are determined to the date on which
the amounts are effectively made available to [Refineria Madero]."

For the majority of the Arbitration Tribunal, the findings of Pemex's Internal Audit do not
have the effect of modifying or otherwise annulling or replacing the agreements validly
reached by the entity and the contractor, nor can they affect the enforceability of the
balances in favor that were agreed upon by the Parties in the Settlement. Therefore, since
Pemex Tri has not paid the balance it agreed to pay to Refineria Madero under the terms
of the Settlement despite its enforceability in terms of Clause Four (4.3) it is appropriate
to order Pemex Tri to pay the interest accrued as of the eligibility of the balances to be paid
in favor of Refineria Madero and up to the date of their effective payment by Pemex Tri.

388 See Claimant’s Memorial, Sec. 61 (C), Memorial in Reply, Sec. 91 (C) and Claimant's Memorial on
Findings and Costs, Sec. 108 (C).

389 See Claimant's Memorial, Sec. 45, Memorial in Reply, Sec. 67 and Claimant's Memorial on Findings
and Costs, Sec. 14.

390 See Claimant's Memorial on Findings and Costs, Sec. 108 (C).

391 See Respondent’s Counter-Memorial, footnote 67, page 35.
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In order to determine the amount of interest to be paid by Pemex Tri, if any, it is necessary
to establish the moment from which its payment is generated. On this point, Refineria
Madero argues that interest should be calculated from the date of the Settlement’s signing
since, according to Clause Four (4.3) of the Contract, the financial expenses or interest will
begin to be generated once the parties have defined the amount to be paid; therefore, if the
Parties defined through the Settlement the amount to be paid, it is from that moment that
these should be calculated, since Pemex Tri had knowledge as of that moment regarding
the amount owed, having itself recognized it as such.>®?

The majority of the Arbitration Tribunal agrees with the interpretation of Refineria Madero
in the sense that, as agreed in Clause Four (4.3) of the Contract, the interest or financial
expenses should be calculated as of the date of signature of the Settlement—i.e., as of
November 25, 2020, since it was at that time when the parties defined the amounts to be
paid.

That said, the same Clause Four (4.3) of the Contract establishes that interest or financial
expenses will be calculated at a rate equal to that established by the Federal Revenue Law
in cases of extension for the payment of tax credits. The regulation envisions for this
scenario a rate of 0.98% per month for the years 2020, 2021, 2022, 2023 and 20243% The
majority of the Arbitration Tribunal determines that this is the rate to be used for the
calculation of interest or financial expenses.

In the Expert Reports I, 1l and 11l exhibited by Refineria Madero to justify the amounts
claimed, Mr. Jorge Trejo Karam calculates the interest from November 25, 2020, the date
on which the Settlement was issued, to July 21, 2023.3%

Pemex Tri objects to the calculation made by Jorge Trejo Karam since, "for the first month,
a rate of 0.98% per month is considered, which is the total of the rate published in the
Federal Revenue Law, without considering only the percentage of the rate applicable to
the corresponding days of the month."3% the Respondent also notes that "[i]n column 'C’
of the Excel file, it refers as the annual rate to the total sum of the percentages (0.98)

392 See Claimant's Memorial, Secs. 48 to 50, Memorial in Reply, Secs. 69 and 70, and Claimant's
Memorial on Findings and Costs, Sec. 16.

398 From 2020 to 2024, the interest rate established by the Revenue Law has been the same: 0.98% per month.
Art. 8 of the Revenue Law 2024 https://www.diputados.gob.mx/LeyesBiblio/pdf/LIF _2024.pdf; Art. 8 of the
Revenue Law 2023 https://www.diputados.qob.mx/LeyesBiblio/pdf/LIF 2023.pdf; Art. 8 of the Revenue
Law 2022 https://www.diputados.gob.mx/LeyesBiblio/abro/lif 2022/LIF 2022 abro.pdf; Art. 8 of the
Revenue Law 2021 https://portalhcd.diputados.qob.mx/LevesBiblio/pdf/LIF 2021 251120.pdf and; Art. 8
of the 2020 Revenue Law https://www.diputados.gob.mx/LeyesBiblio/abro/lif
2020/LIF 2020 orig 25n0v19.pdf

3% See RMT-P-001 Expert Report I, pp. 50-53, RMT-P-002 Expert Report |1, pp. 17-20 and 26-29,
RMT-P-D03 Expert Report I, p. 3.

3% See Respondent’s Counter-Memorial, Sec. 45.
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corresponding to the months of the period of the alleged non-payment considered for each
case, which, assuming without conceding, would be incorrect since such periods exceed a
calendar year."3% Finally, Pemex Tri objects that "the rate it considers to be annual in
column 'C' of the Excel file is divided by 360 days (and not by the 365 days of a calendar
year) and that the period in which it adds the rates is greater than one year."3’

The majority of the Arbitration Tribunal agrees with the Respondent that the calculation
by C.P. Jorge Trejo Karam is incorrect, as it accumulates the monthly rate for the entire
elapsed period instead of annualizing it. Similarly, the expert uses a basis of 360 days
instead of 365 days.

Pursuant to Clause Four (4.3) of the Contract, financial expenses shall begin to be
generated "once the parties have defined the amount to be paid and will be calculated on
the unpaid amounts, to be computed by calendar days from the date they are determined
to the date on which the amounts are effectively made available to [Refineria Madero]."

For purposes of calculating interest under Clause Four (4.3) of the Contract, the majority
of the Arbitration Tribunal will use the following formula: (Rate 0.98% x 12 months =
0.1176 x Debt/365 = Interest per day x Days elapsed = Total interest), in which the monthly
rate of 0.98% is multiplied by 12 to render it as a year and the result expressed in decimals
is multiplied by the debt, which gives us the interest generated annually. In order to
determine the amount generated per day, we divide the latter amount by 365, the days of
the year. Finally, to obtain the total interest, the interest generated per day is multiplied by
the number of days elapsed.

Applying the formula derived from Clause Four (4.3) of the Contract, the following
amounts are obtained:

Invoices in Dollars:

Start of | Deadline Interest per

Folio

Debt

Rate

term

cut-off

Days elapsed

day

Total interest

1E

$ 357,337.86

0.98%

11/25/20

06/30/25

1678

$115.13

S 193,188.14

07ACI-PI

$850,141.53

0.98%

11/25/20

06/30/25

1678

$273.91

$459,620.98

41-PI

$290,594.14

0.98%

11/25/20

06/30/25

1678

$93.63

$157,111.14

GNR-01

$1,012,794.08

0.98%

11/25/20

06/30/25

1678

$326.31

$547,548.18

Total

$1,357,468.44

Formula: (Rate 0.98% x 12 months = 0.1176 x Debt 365 = Interest per day x Days elapsed

3% See Respondent’s Counter-Memorial, Sec. 46.

397 See Respondent’s Counter-Memorial, Sec. 47.
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Folio Debt Debt plus interest

1E $ 357,337.86 $ 550,526,00
07ACI-PI $850,141.53 $1,309,726,51
41-Pl $290,594.14 $ 447,705.28
GNR-01 $1,012,794.08 $1,560,342.26
Total USD 2,510,867.61 $ 3,868,336.05
| Due in Dollars | $ 3,868,336.05

Formula: Debt * Total Interest = Debt plus interest.

Invoices in Pesos

Page 130 of 169

Start of | Deadline Interest per
Folio Debt Rate term cut-off Days elapsed | day Total interest
06ACI-Pl |$2,470,393.13 |0.98% |11/25/20 |06/30/25 |1678 $795.94 $1,335,587.32
15E $892,719.06 0.98% |[11/25/20 |06/30/25 |1678 $ 287.66 $ 482,693.48
GNR-02 |$18,366,346.31 |0.98% |11/25/20 |06/30/25 |1678 $5,917.49 $9,929.548.22
Total | $11,747,829.02

Formula: Rate 0.98% x 12 months = 0.1176 x Due/365 = Interest per day x Days elapsed
= Total Interest

Folio Debt Debt plus interest

06ACI-PI $2,470,393.13 $ 3,805.980.45
15E $892,719.06 $1,375,412.54
GNR-02 $ 18,366,346.31 $ 28,295.894.53
Total $ 21,729,458.50 $ 33,477,287.52

Formula: Debt + Total Interest = Debt plus interest.

| Due in Pesos

| $ 33,477,287.52 |

427. Consequently, the majority of the Arbitration Tribunal determines that Pemex Tri shall pay
to Refineria Madero MXN 11,747,829.02 (eleven million seven hundred forty-seven
thousand eight hundred twenty-nine and 02/100 Mexican pesos) and USD 1,357,468.44
(one million three hundred fifty-seven thousand four hundred sixty-eight and 44/100 U.S.
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dollars) for interest calculated from November 25, 2020 to June 30, 2025. Likewise, Pemex
Tri must pay Refineria Madero the interest that continues to accrue until the date on which
the amounts determined in the Settlement are effectively placed at the disposal of Refineria
Madero, which must be calculated in accordance with the Formula: Rate 0.98% x 12
months = 0.1176 x Due/365 = interest per day x Days elapsed - Total interest, which
derives from the application of Clause Four of the Contract.

XIl. THE COSTS OF ARBITRATION

Pursuant to Article 37(4) of the ICC Rules: "[t]he final award shall fix the costs of the
arbitration and decide which of the parties shall pay these or in what proportion they shall
be apportioned between them."

Article 37(1) of the ICC Rules divides the costs of arbitration into two categories: on the
one hand, (1) the fees and expenses of the members of the Arbitration Tribunal and the
ICC administrative expenses fixed by the ICC (“arbitration costs") and on the other hand,
(2) the reasonable legal and other costs incurred by the parties in connection with the
arbitration ("legal costs").

At its session of December 2, 2024, the Court fixed the costs of the arbitration at USD
227,500.00, in accordance with Article 38 of the ICC Rules.

Since the start of this proceeding, the Parties have requested an order ordering their
opposing party to pay the costs of the arbitration, including attorneys' fees and other costs,
incurred in connection with their representation in this arbitration.

In this regard, together with its Memorial of Findings, the Claimant reiterated its request
to order the Respondent to pay the costs of the arbitration, by virtue of (i) having
demonstrated the merits of its claims, and (ii) noting that Pemex Tri did nothing more than
delay unjustifiably the fulfillment of its contractual obligations. Refineria Madero that the
costs incurred to defend its interests and rights are as follows:

Item Amount

Payments to ICC USD 147,500

Accounting Opinions MXN 150,000.00

Legal fees USD 140,828.55 and MXN 4,523,057.15
Hearing Preparation (visual presentation) MXN 40,050.00

In summary, Refineria Madero claims to have incurred expenses and costs related to this
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arbitration amounting to US 288,328.55 and MXN 4,713,107.15%% plus VAT.3%°

Pemex Tri argues that Refineria Madero should be ordered to pay the costs of the present
arbitration on the understanding that it was the Claimant that initiated the arbitration
proceeding, despite the fact that this party was aware that the ratione materiae object of
the present dispute is the exclusive competence of the Administrative Dispute Courts, and
that Refineria Madero never objected to the new amounts established by the Internal Audit
of Pemex and that, in case of objections, these should be made through the same
contentious administrative proceeding.*%

Likewise, Pemex Tri mentions that, although the present proceeding has been conducted
by in-house counsel, such a circumstance should not preclude the Claimant from being
ordered to pay the costs of the present arbitration*®* as recognized in the Report of the
Arbitration Commission of the International Chamber of Commerce regarding decisions
on costs in international arbitration.4%2

Article 38 of the ICC Rules gives the Arbitration Tribunal broad discretion to fix the
proportion in which the Parties shall pay the costs of the arbitration, a discretion that has
been widely recognized by ICC arbitrators since earlier versions of the ICC Rules. The
only general requirement is that the arbitration tribunal provide the reasons for the solution
it adopts in accordance with Article 31(2) of the ICC Rules.

Within the broad discretion granted to arbitrators is that of "taking into account such details
as it considers relevant, including the extent to which each party has conducted the
arbitration in an expeditious and cost-effective manner."4%

Accordingly, the Arbitration Tribunal has taken into account the manner in which each of
the Parties conducted itself in the present arbitration, which was expeditious and efficient
in terms of time and costs. Furthermore, beyond the fact that Pemex Tri failed in its defense
in this arbitration, which was limited to jurisdiction ratione materiae, the majority of the
Arbitration Tribunal considers that the position taken by Pemex Tri can at no time be
considered frivolous, inasmuch as its objection to jurisdiction was a genuine objection
which, up to the Arbitration Tribunal’s cognizance of the matter, had not been previously
raised and which merited detailed submissions by the Parties, all these presenting solid

3% See Claimant's Memorial on Findings and Costs, Sec. 106.

399 In accordance with the Value Added Tax (VAT) Law, VAT is payable at the time the corresponding items
or compensation are actually collected. The VAT rate in effect as of the date of this award is 16%.

400 See Respondent's Memorial of Findings and Statements of Costs, Secs. 43-49.

401 See Respondent's Memorial of Findings and Statements of Costs, Sec. 50.

402 See International Chamber of Commerce Dispute Resolution Bulletin 2015, issue two, Sec. 72.
403 See Article 37(5) of the ICC Rules.
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arguments in this regard. Therefore, the Arbitration Tribunal considers that it would not be
appropriate to issue a special order regarding costs, and therefore that neither Party is
ordered to pay the other’s legal costs.

Accordingly, the Arbitration Tribunal decides that its fees and expenses, as well as the ICC
administrative fee for the administration of the case, fixed by the Court in accordance with
Article 38 of the Rules, shall be borne by each of the Parties.

XIl. DECISION OF THE ARBITRATION TRIBUNAL.%%

By virtue of the foregoing reasons, except for the decision identified in subparagraph vi),
which is adopted by unanimous vote, the Arbitration Tribunal, by majority:

i) Declares that the dispute between the Parties is suitable for arbitration and
admissible; therefore,

i)  Declares that it has jurisdiction to resolve it in the terms set forth in this
arbitration;

iii)  Orders PEMEX Transformacion Industrial to pay USD 2,510,867.61 (two
million five hundred ten thousand eight hundred sixty-seven and 61/100
U.S. dollars) (amount before taxes) and MXN 29,029,458.50 (twenty-nine
million twenty-nine thousand four hundred fifty-eight and 50/100 Mexican
pesos) (amount before taxes), amounts owed to Refineria Madero
Tamaulipas, S.A.P.l. de C.V,, in accordance with the Contract (as
established in the Settlement).

iv)  Orders PEMEX Transformacion Industrial to pay the interest accrued
through non-payment of the amounts that were agreed to in the Settlement,
interest amounting to USD 1,357,468.44 (one million three hundred fifty-
seven thousand four hundred sixty-eight and 44/100 U.S. dollars) and MXN
11,747,829.02 (eleven million seven hundred forty-seven thousand eight
hundred twenty-nine and 02/100 Mexican pesos) in favor of Refineria
Madero Tamaulipas, S.A.P.1. de C.V., calculated in accordance with Clause
4.3 of the Contract for the period from November 25, 2020 to June 30, 2025.
Such amounts shall be revised as they continue to be generated until such
time as PEMEX Transformaciéon Industrial fully settles its debt to Refineria
Madero Tamaulipas, S.A.P.1. de C.V., their calculation to be calculated in
accordance with the Formula: Rate 0.98% x 12 months = 0.1176 x Debt/365

404 This Final Award has been signed only by the majority of the Arbitration Tribunal, composed of
arbitrators Julieta Ovalle Piedra and Victor Manuel Ruiz Barboza. For the purposes of the provisions of
Acrticle 1448 of the Commercial Code, it is hereby stated that the omission of the signature of the co-arbitrator
Michelle Carrillo Torres results from her refusal to sign it.
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= Interest per day x Days elapsed = Total interest.

v)  Orders the Parties, once the liquidation of the final balances in favor of
Refineria Madero Tamaulipas, S.A.P.l. de C.V. is completed, to take the
measures leading to notarization and in this way to notarize the legal act
through which the rights and obligations of the Parties are fully
extinguished in accordance with Clause Two of the Contract and as
stipulated by them in the Settlement.

vi)  Orders the Parties to bear responsibility for their own legal costs and to
absorb the costs of the arbitration in equal shares.

vii)  Rejects any other monetary or declaratory claim.
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Place of arbitration: Mexico City (Mexico)
Date: June 30, 2025

[SIGNATURE]

Michelle Carrillo Torres Julieta Ovalle Piedra
Co-referee Co-referee

[SIGNATURE]
Victor M. Ruiz
Chair
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Date: 28/12/2025

Travod International Ltd.
Registration ID: 11281675

VAT ID: GB 293680077

Regus 17th Floor The Pinnacle,

67 Albion Street, Leeds, LS1 5AA
Email: welcome@travod.com

I, the undersigned, James Buschman translating for TRAVOD Limited in London, UK.

DO SOLEMNLY DECLARE:
1. That English is my native language.

2. That | am fully qualified to do translation from Spanish into English language.

. That | have accurately and carefully translated the attached document named below from the Spanish
language into the English language.

4. The attached documents are in all respects a true, accurate, and correct translation of copies drawn up in
the English language, which have been produced to me by TRAVOD.

1. Final Award;

2. Dissenting Opinion;

3. Contract_Clause 34;

4, Law on Petrdleos Mexicans_Transitional Clause 3.

And | make this SOLEMN DECLARATION conscientiously believing it to be true.

Name/surname James Buschman

Signature o
<
o
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